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US.C. A.—D. C. No. 9704. 

36 Filed Nov 4 1947 

In the District Court of the United States 
for the District of Columbia. 

Civil Action No. 4465-47. 

Sheridan-Wyoming Coal Company, Inc., Monarch, 
Wyoming, Plaintiff, 

v. 

Juuus A. Krug, Department of Interior, Washington, D. C., 

Defendant . 

Complaint for an Injunction. 

The plaintiff for its complaint herein states to this Hon¬ 
orable Court as follows: 

First. The Sheridan-Wyoming Coal Company is a cor¬ 
poration organized and existing under the laws of the State 
of Delaware with its principal offices in Monarch, Wyoming. 
It is engaged in the mining and distribution of sub-bitu¬ 
minous low grade coal in the markets of some twelve west¬ 
ern states, to-wit, Washington, Oregon, Idaho, Montana,, 
Wyoming, Colorado, North Dakota, South Dakota, Ne¬ 
braska, Minnesota, Iowa, and Missouri. 

Second. The defendant is the duly qualified Secretary 
of the Interior of the United States, holding unto himself 
certain powers, duties, and trusts thereunder and only by 
virtue of his office thereunder. 

Third. This case arises under and by virtue of the laws 
of the United States, including the Act of June 11, 1946, 
5 U. S. C. 1002, the Act of February 25, 1920, 30 U. S. C. 
189,201 et seq., and the Act of June 25,1910,43 U. S. C. 141 
and regulations issued thereunder, more particularly Sec. 
193.3 of Title 43, Federal Code of Regulations. The 

37 amount in controversy exceeds $3000, exclusive of 
interest and costs. 

Fourth. On January 24, 1934, the defendant’s predeces¬ 
sor in office caused to be issued certain directive orders in 


letter form having the force and effect of statute, effec- : 
tively withdrawing all public coal lands for coal leasing j 
purposes except that certain public coal land for which j 
could be shown an actual need which could not otherwise be | 
reasonably met. Excerpted copy attached hereto and made j 
a part hereof marked Exhibit A and Exhibit B. 

Fifth. On January 6, 1944, one, the Big Horn Construe- j 
tion Company assigned its coal lease running from the ! 
State of Wyoming to one, the Big Horn Coal Company, j 
This lease was dated December 2, 1943, although the cog- j 
nizant officers of the State of Wyoming did not approve it j 
until February 3, 1944. During the month of December, j 
1943, the Big Horn Coal Company 

(a) began construction and development of their new \ 
mine on their State land, 

(b) perfected their incorporation, and 

(c) filed applications for a lease of adjoining Federal ! 
coal lands on the ground that such Federal land was neces¬ 
sary to the commencement of their new mine. 

All three acts enumerated as a, b, and c above were made j 
in concert and therefore necessarily part and parcel of each j 
other. 

Sixth. When the pendency of the Big Horn Applications 
became known to the within plaintiff it filed protests against 
the issuance of the leases by the defendant to the said Big; 
Horn Coal Company. 

38 Seventh. On October 2, 1945, the defendant 
through the Undersecretary of the Interior, the HonJ 
Oscar L. Chapman, held a hearing at Denver, Colorado. At 
said hearing the Big Horn Coal Company urged its right! 
to have defendant grant its application and award it a coal 
lease despite the aforementioned Regulation 193.3., Title 43, 
Code of Federal Regulations. The within plaintiff urged 
the disallowance of any award of said lease to Federal coal 
lands under said Regulation 193.3. Briefs and oral argu¬ 
ments were received from both the applicant Big Horn Coal 
Company and the within plaintiff. 
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Eighth. Some two years after the Big Horn Coal Com¬ 
pany had first filed its lease application, the defendant, pur¬ 
suant to legal requirement, published notice that for coal 
leasing purposes, he would receive offers and protests 
thereto on this same Federal coal land covered by the Big 
Horn application. 

Ninth. On January 16,1946, the Big Horn Coal Company 
offered to lease these public lands at a certain fixed rental. 
Such offer was not accepted by the defendant because of 
the aforementioned protests which were filed by the within 
plaintiff prior thereto. For this reason the defendant did 
not make then an award of the lease to the Big Horn Coal 
Company. 

Tenth. On April 10, 1947, the defendant through his 
Director of the Bureau of Land Management, Hon. Fred 
W. Johnson, issued a certain writing denominated decision. 
Said decision contained the following: 

(a) A conclusory and inferential attempt to make a find¬ 
ing of an old mine from a recital of so called hard¬ 
ship. 

39 (b) Probative findings of fact which would neces¬ 

sarily compel as a matter of law a finding of a new 

mine. 

' (c) A total omission of any finding that the coal to be 
mined from this Federal land could not otherwise be rea¬ 
sonably supplied. 

1 (d) A total omission of any finding of need. 

A copy of said decision is attached hereto and made a 
part hereof, marked Exhibit C. 

Eleventh. On July 29, 1947, the defendant through his 
Undersecretary of the Interior, the Hon. Oscar L. Chap¬ 
man, issued a writing denominated “ Motion for Rehear¬ 
ing” which the within plaintiff had previously filed. Said 
decision contained the following: 

(a) A reversal of the implicatory findings of an old mine 
previously made by the decision of April 10th although it 
reiterated the recital of so-called hardship in connection 
therewith. 



(b) A finding that Big Horn was a new mine although a 
large and going one. 

(c) A total omission of any finding that the coal to be 
mined from this Federal land could not otherwise be rea¬ 
sonably supplied. 

(d) A total omission of any finding of need although it 
expressed the possibility that the within plaintiff and the 
Big Horn Coal Company could possibly exist. 

A copy of the dismissal of said motion for rehearing is 
attached hereto and made a part hereof, marked Exhibit D. 

Twelfth. On October 22, 1947, the defendant issued a 
certain writing denominated “Motion for the Exer- 
40 cise of Supervisory Power”. Said writing dismissed 
such motion which had been made previously by the 
within plaintiff. Said writing contained the following: 

(a) An inferential restatement of the previous finding 
of a new mine in the denial of the motion for rehearing of 
July 29, 1947, and a repetition of the large going business 
finding. 

(b) Probative findings of fact of a new mine by refer¬ 
ence to the decision dated April 10,1947, which would as a 
matter of law compel the finding of a new mine. 

(c) A total omission of any finding that the coal to be 
mined from the Federal land could not otherwise be reason¬ 
ably supplied. 

(d) A total omission of any finding of need and complete 
elimination of the reference made in the dismissal of the 
“Motion for Rehearing” to a possibility of both mines 
existing. 

A copy of said writing of October 22nd is attached hereto 
and made a part hereof, marked Exhibit E. 

Thirteenth. Plaintiff further alleges that the within de¬ 
fendant is granted only restricted power and authority un¬ 
der the aforementioned Regulation 193.3 thereby limiting 
his discretion to grant a lease in the premises only upon 
the conditions that an applicant show a meeting of the cri¬ 
teria or requisites of Regulation 193.3. Therefore any issu- 
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ance of Buffalo Nos. 037885 and 039466 to the Big Horn 
Coal Company would be void and illegal because 

(a) there has been no finding of the regulatory req¬ 
uisites and 

(b) there could be no finding of the regulatory requisites 
in the premises. 

41 Fourteenth. Plaintiff further alleges that the ef¬ 
fective withdrawal orders issued January 24, 1934, 
by the defendant’s predecessor in office were the effective 
exercise through a proper officer under law of power and 
authority conferred by 43 U. S. C. 141141 withdrawing the 
public land covered by the Big Horn lease applications, 
Buffalo Nos. 037885 and 039466 in the premises. . 

Fifteenth. Plaintiff further alleges that it is within the 
protected class established by the aforementioned Regula¬ 
tion 193.3 having the force and effect of statute. 

Sixteenth. Plaintiff further alleges that the imminent 
threatened issuance of Buffalo leases Nos. 037885 and 
039466 will irreparably and wrongfully damage to a large 
but unascertainable extent the business and trade of plain¬ 
tiff in violation of the very manifest purpose of Regula¬ 
tion 193.3. Plaintiff alleges that it has already suffered 
loss of markets, loss of sales, loss of customers, loss of 
trade, and loss of profits resulting from the Big Horn Coal 
Company’s operations on non-Federal lands. The grant¬ 
ing of the aforementioned leases to the Big Horn Coal Com¬ 
pany for its operation on Federal lands would result in 
irreparable damage in that further loss of markets, sales, 
customers, trade and profits, through increasing Big 
Horn’s limited reserves, would result in an appreciable 
although unascertainable amount not readily compensable 
in damages. For which reason plaintiff has no plain or 
adequate remedy at law. 

[7:45 P. M. Nov. 4,1947. Let the sixteenth paragraph of 
this complaint be amended by interlineation. Bolitha J. 
Laws, C . J.] 

On information and belief, the aforesaid contracts of lease 
are about to be executed and delivered by the defendant to 
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a foreign corporation which can not be served in the D. of C.! 
with process in respect of snch lease, claimed by plaintiff to 
be illegal and in violation of its rights. j 

Wherefore, the plaintiff prays: j 

(a) That this Court issue its temporary restraining or-l 
der against the within defendant, his agents, deputies, em-j 

ployees and all persons acting in concert or participa-| 
42 tion with him or under his direction, enjoining and 
restraining them from issuing, signing, causing, suf¬ 
fering, or permitting the issuance of the aforementioned 
coal mining leases Buffalo Nos. 037885 and 039466 to the 
Big Horn Coal Company of Sheridan, Wyoming. 

(b) That upon the hearing of motion for a preliminary 
injunction that the Court continue the temporary restraint 
ing order in effect as a preliminary injunction. 

(c) That upon final hearing the Court permanently en¬ 
join the defendant, his agents, deputies, employees, and all 
persons acting in concert or participation with him from 
issuing or attempting to issue, or signing, causing, suffer¬ 
ing, or permitting the issuance of the aforementioned coal 
mining leases Buffalos No. 037885 and 039466 to the Big 
Horn Coal Company. 

(d) That upon final hearing this Honorable Court may- 
grant the plaintiff such other, further and different relief 
as may to the Court seem proper and just in the premises. 

T. Peter Ansberry 
Stephen J. McMahon, Jr. ! 
Attorneys for Plaintiff 
1029 Vermont Avenue, N. W. 


I 


Dated November 4,1947. 
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Filed Nov. 4, 1947. 

Exhibit A. 

EXCERPT FROM LETTER OF JANUARY 24, 1934 
FROM THE SECRETARY OF THE INTERIOR TO 
THE DIRECTOR OF THE BUREAU OF GEOLOG¬ 
ICAL SURVEY . 

“The question of the advisability of withholding new 
leases of coal lands of the United States has been presented 
to me. 

It is clear from the language of section 2 of the leasing 
act of February 25, 1920 (41 Stat. 437), and from the in¬ 
terpretation given to Section 13 of that act, relating to oil 
and gas, by the Supreme Court in the case of United States 
v. Wilbur (283 U. S. 414), that it is within the discretionary 
authority of the Secretary of the Interior whether he shall 
issue any coal leases and coal prospecting permits. In the 
present situation of the coal industry it is desirable that 
very few, if any, new coal leases or prospecting permits be 
issued. 

Taking into consideration, however, that there may be 
some cases where new small coal mines for local needs are 
advisable and that there may also be cases where leases for 
shipping mines should not be denied, it is thought that no 
general order should be issued in effect suspending the op¬ 
eration of the leasing act as to new coal leases and prospect¬ 
ing permits. It is believed that substantially the same re¬ 
sult can be reached by declining to offer coal lands for lease 
or to grant prospecting permits unless an actual need for 
coal which cannot otherwise be reasonably purchased or 
obtained is shown. • •’ * 

Hereafter the offering of coal lands for lease by com¬ 
petitive bidding or the granting of prospecting permits 
should not be recommended unless you have reliable infor¬ 
mation that there is an actual need for coal which cannot 
otherwise be reasonably met.” 
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44 Filed Nov. 4,1947. 

| 

Exhibit B. 

EXCERPT FROM LETTER OF JANUARY 24, 1934 I 
FROM THE SECRETARY OF THE INTERIOR TO | 
-THE COMMISSIONER OF THE GENERAL LAND ! 
OFFICE ! 

j 

“In the present situation of the coal industry it is desir-; 
able that very few, if any, new coal leases or prospecting j 
permits be issued. 

Taking into consideration, however, that there may be | 
some cases where new small coal mines for local needs are j 
advisable and that there may also be cases where leases for 
shipping mines should not be denied, it is thought that no 
general order should be issued in effect suspending the leas- ' 
ing act as to new coal leases and prospecting permits. It is 
believed that substantially the same result can be reached 
by declining to offer coal lands for lease or to grant pros-! 
pecting permits unless an actual need is shown for coal 
which cannot otherwise be reasonably purchased or ob-i 
tained. # • # j 

It is advisable that you in the first instance require lease 
applicants to show fully the need for additional production 
of coal.” ; 

45 Exhibit C. 

DECISION . ! 

April 10,1947 i 

Big Horn Coal Company Coal 

Protests Dismissed. Evidence Required. 

i 

After due publication coal lease Buffalo 037885, embrac¬ 
ing S% sec. 31, T. 58 N., R. 84 W., 6th P. M., Wyoming, 
was offered at public auction at 10 a.m. on January 16,1946. 
The original applicant, Big Horn Coal Company, was the 
only bidder to appear. Rental for the first lease year was 
tendered and a receipt issued. Under such circumstances, 
other things being equal, the right to a lease would have 
been awarded to that company at that time. However, in 
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view of a number of protests filed prior to the auction date, 
no award was made. 

The lands included in the Big Horn’s coal lease applica¬ 
tion Buffalo 039466 (6th P. M., Wyoming, T. 57 N., R. 65 
W., sec. 1, lot 4, SW*4NW*4, sec. 2, lot 1, SE*4NE}4; T. 58 
N., R. 85 W., sec. 35, E^SE^) have been found to be sub¬ 
ject to lease but beyond that no action has been taken in 
the case, since the protests above noted were leveled against 
this application as well. 

At present the Big Horn’s coal properties are held under 
state lease. 

The protests are numerous but of even tenor, several in 
fact being exact duplicates of one another. They are con¬ 
cerned primarily with two propositions; that proper appli¬ 
cation of section 193.3 of Title 43, Code of Federal Regula¬ 
tions, prohibits issuance of either lease and that strip min¬ 
ing as a form of enterprise is uneconomic and wasteful. 

! The regulation referred to (43 CFR 193.3) was adopted 
for the purpose of preventing ruinous competition in the 
coal industry within public land states and provides that 
leading units will be segregated and auctions authorized 
only upon “a satisfactory showing that an additional coal 
mine is needed and there is an actual need for coal which 
cannot otherwise be reasonably met.” Protestants raised 
two issues in this connection; the Big Horn’s lack of need 
for additional reserves and the absence of public need for 
an additional mine in the area concerned. [Italics sup¬ 
plied] 

Apparently the initial stand with respect to adequacy of 
reserves has been abandoned in favor of a contention that 
the company opened its mine on state lands “with known 
inadequate reserves” in an effort to circumvent the provi¬ 
sions of the regulations cited. See page 17 of protestant’s 
brief filed November 14, 1946, following the Denver hear¬ 
ings of October 2,1946. 

46 This office will not countenance any deliberate at¬ 
tempts to circumvent the above quoted regulation. 
The opening of a mine on non-public lands only after an 
application has been filed for a lease on adjacent public 
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land, will not, where snch action is taken to effect the cir¬ 
cumvention noted, he recognized as vesting any rights on 
which the granting of the lease may be based. However, 
the existence of such bad faith will not be presumed in the 
absence of clear proof thereof. In this instance, the Big 
Horn Company has alleged its complete bona fides and it 
is not believed that the evidence submitted by the pro- 
testants is sufficient to establish the contrary. 

As to the question of need for an additional mine, it has j 
long been established that Section 193.3 does not apply in j 
cases where Federal lessees seek additional lands as a re¬ 
serve against imminent exhaustion of workable deposits 
in an existing mine. (Sec. 43, C. F. R. 193.15). The prin- j 
ciple is the same whether that mine is on Federal, state or j 
privately owned lands. The regulation was not intended to j 
be and will not be invoked to drive a going concern out of 
business. [Italics supplied] 

In the instant case , the usual criteria for determining the j 
need for a new mine under section 193JS do not apply be¬ 
cause, at the time the Big Horn applications were acted on j 
by the Department and the lease offered at public auction, j 
that company was an active existing mine with a large an- j 
nual production, and because of the further circumstances j 
that (1) the Big Horn Company has been in operation for j 
about three years and the evidence fails to disclose that its j 
operation has jeopardized the continuance of the competing j 
Sheridan-Wyoming mine (2) both companies apparently j 
serve customers over a very large area embracing several 
states in which there are numerous other active mines, (3) 
both companies produce a type of coal which is not readily I 
storable and which has limited uses. [Italics supplied] 

Since this Department, by receiving Big Horn’s applica- j 
tion and acting favorably upon it, has encouraged that com- j 
pany to expend its means in the opening of a mine, it has j 
the duty of issuing a lease unless it is shown that the com-1 
pany has acted in bad faith or that its operations have re-! 
suited in serious curtailment of Sheridan-Wyoming’s pro¬ 
duction. The protestants have failed to establish either of j 


i 


i 
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these propositions as a fact. In addition, they have lailed 
to show that strip mining is uneconomical and wasteful. 

The protests are dismissed. This decision will become 
final 30 days from service of notice. 

The Big Horn Coal Company is awarded the right to a 
lease under serial Buffalo 037885 and is granted 30 days 
from notice in which to file (1) the five attached lease forms 
after proper execution thereof, including initialing by the 
signing officer of the rider attached as section (2) (j) the 
fissionable materials reservation at the bottom of page 2, 
and the fair employment practice stipulation stamped at 
the top of page 3, (2) a $10,000 corporate surety bond on 
or substantially in conformity with the attached form, and 
(3) its consent to accept a lease under its application Buf¬ 
falo 039466 if offered at public auction at a minimum bonus 
of $10 per acre, subject to a royalty of 10 cents per ton, mine 
run, a minimum investment of $20,000 during the first three 
lease years, a minimum annual production of 10,000 tons, 
commencing with the fourth year of the lease, and the fur¬ 
nishing of a $10,000 bond, which bond may be reduced 
47 to a minimum of $7,500 after the investment require¬ 
ment has been met, to assure proper conditioning of 
the pit and to protect the remaining coal deposits on the 
land included in the application and adjacent land. 

Failure to file the lease forms and bond required under 
037885 will result in setting aside of the award and rejection 
of that lease application. Failure to submit the consent 
required under 039466 will result in rejection of that appli¬ 
cation. 

The parties have a right to move for rehearing within the 
30-day period prescribed above. (43 C. F. R. 221.81) 

The district land office will serve notice hereof on the Big 
Horn Coal Company, Sheridan-Wyoming Coal Company, 
United Mine Workers of America, United Mine Workers 
Building, Washington, D. C., Local 230 of the United Mine 
Workers of America at Monarcy, Wyoming, Montana Coal 
Operators Association, P. O. Box 1498, Billings Montana, 
Coal Producers Association of Washington, 2010 Smith 
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Tower, Seattle 4, Washington, Southern Wyoming Coal 
Operators Association, 704 Boston Building, Denver 2, Col¬ 
orado, Utah Coal Operators Association, 709 Tribune Tele¬ 
gram Building, Salt Lake City 1, Utah, Rocky Mountain 
Coal Mining Institute, Equitable Building, Denver, Colo¬ 
rado, and Colorado and New Mexico Coal Operators Asso¬ 
ciation, 814 Boston Building, Denver 2, Colorado. 

Feed W. Johnson 
Director 

Apr 10,1947 

Subject to the Department’s consideration 
and disposition of motions for rehearing 
by the protestants under 43 CFR 221.81, the 
recommended conclusion that a lease 
be issued to the Big Horn Coal Company is 
Approved: 

(sgd) Oscab L. Chapman 

Under Secretary of the Interior 

48 ' Exhibit D 

UNITED STATES 

DEPARTMENT OF-THE INTERIOR 

Office of the Secretary 
Washington 

A-24645 July 29, 1947 

Big Horn Coal Company, applicant 
Sheridan-Wyoming Coal Company, et al. protestants 

Buffalo 037885,039466. 

Protests against application for coal lease dismissed. 
Motion for rehearing denied. 

MOTION FOR REHEARING 


On April 10,' 1947, the Department approved a decision 
of the Bureau of Land Management which dismissed the 
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protests of Sheridan-Wyoming Coal Company and others 
against the granting of the application of the Big Horn 
Coal Company for a coal lease for certain lands in Wyo¬ 
ming. A motion for rehearing has been filed by Sheridan- 
Wyoming Coal Company, Coal Producers’ Association of 
Washington, Montana Coal Operators’ Association, Utah 
Coal Operators’ Association, and Colorado and New Mexico 
Coal Operators’ Association. 

The record in this proceeding is relatively voluminous. 
Before the protests were dismissed, a hearing was held. 
Numerous exhibits, affidavits and counter-affidavits have 
been filed touching upon the details of innumerable matters, 
some of which are of questionable relevance. The entire 
matter, however, revolves, as all seem to agree, around the 
application of the following regulations of the Department: 

“The General Land Office 1 will make favorable recom¬ 
mendation that leasing units be segregated and that auc¬ 
tions be authorized only in cases where there has 
49 been furnished a satisfactory showing that an addi¬ 
tional coal mine is needed and that there is an actual 
need for coal which cannot otherwise be reasonably met.” 
43 CFR 193.3. 

In essence, the protestants moving for rehearing contend 
that this is a case where a new coal mine has been opened 
which proposes to supply bituminous coal of a type, quality, 
kind and size which will tend to supplant in competitive 
market areas the coals which they have been shipping. The 
applicant denies this and asserts that it has a mine in opera¬ 
tion and merely seeks additional lands in order that its mine 
may not be forced to close for lack of coal reserves. 

The present operation of the applicant is conducted on 
sec. 36, T. 58 N., R. 85 W., Sheridan County, Wyoming. This 
land is apparently owned by the State of Wyoming. In 
1941, Isaac Turner procured from the State a coal lease for 
sec. 36. Through a stripping operation employing a tractor 
and scraper, Turner produced a modest tonnage, some of 


l Now the Bureau of Land Management. 
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which he hauled in his three trucks to the truck tipple of 
another mine for sale to truckers for resale and part of 
which he hauled directly to nearby consumers. In Decem¬ 
ber 1942, the tractor and other equipment of the Turner 
mine were destroyed by fire and when Turner was unable 
to meet his commitments to the State, his lease was | 
terminated. 

Thereafter, on December 2, 1943, the persons interested 
in the Big Horn Coal Company procured from the State a 
coal lease. 2 On December 18, 1943, the prospective Big 
Horn Coal Company, then being incorporated, filed' 
50 an application for a coal lease of certain government! 

lands adjoining sec. 36, and on December 21 sub-! 
mitted copies of its articles of incorporation showing it had 
come into existence on the preceding day. On August 24, 
1945, the company applied for additional lands. j 

The Big Horn Coal Company commenced production ih 
sec. 36 in February 1944, with 390 tons. This was followed 
by 34 tons in March, no tonnage in April, and then a coni 
stantly mounting tonnage for the remainder of the year sb 
that total production for the year 1944 on a run of mine 
basis totaled 107,201 tons. For the year 1945, its production 
jumped to 264,722 tons and in 1946 it reached 483,576 tons. 3 

Harking back to the events of December 1943, the prb- 
testants cite the quoted departmental regulation. They 
assert that Big Horn started a new mine on sec. 36 with the 
full knowledge that the coal deposits were inadequate; that 
the company merely used the lease on the state land for 
the purpose of avoiding or evading the clear intendment 
of the departmental regulation. Big Horn, of course, takes 
the position that it assumed the operation of an existing 

2 The lease ran to the Big Horn Construction Company, because the Big 
Horn Coal Company was still in process of formation. As soon as it was 
formed, the lease for sec. 36 was assigned to it. i 

s These tonnage figures were obtained from reports filed by Big Horn Coal 
Company in the regular course of its business with the State Board of Equali¬ 
zation of Wyoming. Copies of the reports for the calendar years 1944 and 
1945 comprised part of protestants ’ Exhibit 3, introduced at the hearing. I A 
certified copy of the return for the calendar year 1946 was furnished to the 
Department directly by the Board at the request of the applicant. j 
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mine and filed its application with the United States for 
the purpose of acquiring additional deposits to serve a 
mine already in existence. 

"Without attempting a definition of a mine, it seems clear 
that Big Horn did not simply continue the operation of 
the Turner mine. In essence, a new mine was created. 

Whereas the Turner mine had an insignificant pro- 
51 duction sold mainly to truckers over the truck tipple 
of another mine, Big Horn launched into large pro¬ 
duction, installed new and modern equipment, including a 
large fleet of trucks for hauling coal to rail loading facili¬ 
ties, and constructed a new highway from its pits to a rail 
siding where it built a tipple capable of handling its tonnage 
for rail shipment. The Turner mine had served small local 
consumers and truckers who operated within the economic 
limits of the truck haul; but the Big Horn mine converted 
to shipments by rail and served large consumers of coal at 
distances far beyond those which could be reached by the 
trucked production of the Turner mine. True, both opera¬ 
tions were of the stripping variety and both were conducted 
on the same section of land. But it is clear that the Big 
Horn operation was not a continuation or mere expansion 
of the Turner mine, either in terms of law, technology, or of 
economics. The Big Horn mine, a large rail shipping oper¬ 
ation with new, modern equipment, happened to undertake 
production on the same land where formerly there had been 
a relatively tiny operation which shipped its modest ton¬ 
nage to those who would buy or bum its products in the 
vicinity. It does not appear that the size, methods of min¬ 
ing, equipment used, mode of shipment, or consuming areas 
served were influenced by the happenstance that the Turner 
mine had once operated on the same land. In these cir¬ 
cumstances, it cannot be said that the Big Horn Coal Com¬ 
pany did not open a new mine on the state land. Thus, if 
consideration of this matter were to be limited to the events 
of December 1943, it would follow that the requested lease 
would not issue. [Italics supplied] 
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Thus to limit consideration of this case, however, would 
be to ignore events subsequent to December 1943. 

52 The facts are that since December 1943, without en¬ 
croaching on federal lands, the Big Horn Coal Com¬ 
pany has successfully opened a large mine and built a busi¬ 
ness of some proportion. To issue the lease as of today is 
merely to permit the continuance of what events have dem¬ 
onstrated conclusively to be a large, going business. It 
would accommodate the expansion of an existing mine 
which is running out of coal reserves. 

Such an application would not run counter to the regula¬ 
tion quoted above. The leading case interpretative of the 
regulation, and it has been strongly relied upon by the pro- 
testants at all stages of this proceeding, is Carl T. Olson, 

-I. D.-(A-24226, decided March 25,1946), 

rehearing denied December 19,1946. Olson had applied for 
a lease for certain lignite lands. An investigation revealed 
that Olson proposed to open a new mine on federal lands 
to supply a market already adequately served by existing 
mines. In the course of its decision which denied the appli¬ 
cation, the Department noted that the quoted regulation 
was based ona“' * * policy founded in the long economic 
history of the coal industry and the dread effect of that 
menacing history upon the public interest.” Both the pub¬ 
lic interest in the maintenance of a healthy bituminous coal 
industry and the interest of the government in the conserva¬ 
tion and fruitful exploitation of its mineral properties were 
cited as reasons for sustaining the policy behind the rule. 
And Olson’s application was rejected. 

But the Department was also careful to note that its posi¬ 
tion “• * * as the proprietor of coal deposits on the public 
lands is not a dominant one in the control of the industry. 
However sagacious the policy of the Department in the dis¬ 
position of such coal deposits, it cannot through this 

53 method alone enable the industry to elude the press 
of natural economic forces.”- In the Olson case, as 
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ill cases which have followed it, 4 there was no question con¬ 
cerning the expansion of an existing, operating, going mine. 
In none of those cases had there been any substantial in¬ 
vestment made in connection with operations on non-federal 
lands. None of them involved a situation where under 
leases issued by a State government, a mine operator had 
obtained markets, acquired customers, and established valu¬ 
able good will, where machinery and equipment had been 
. acquired and were being used currently in the business of 
mining a large tonnage of bituminous coal. 

Thus, while the Department in the interpretation and ap¬ 
plication of its regulation has endeavored to prevent the 
creation of conditions of excessive competition, it has not 
undertaken to remove competition already established. To 
do so, as in this case, would result in the loss of individual 
investments in the mines to be closed. It would drive a 
mine out of business not because of poor management, or 
high cost of operations, or inability to meet competition in 
the market place, but because successful conduct of its busi¬ 
ness forced it to turn to federal lands for additional coal 
reserves. There is no good reason why the operator whose 
mine is on or adjacent to federally owned lands should for 
that reason alone be placed at a disadvantage in conducting 
and maintaining his business, or, conversely, why the oper¬ 
ator of one mine should be accorded an advantage over an¬ 
other operator merely because, as a consequence of 
54 successful operation, the latter needs coal deposits of 
the United States. As stated in the Olson case, the 
Department will endeavor to prevent recurrence of the dev¬ 
astating economic conditions which have characterized the 
bituminous coal industry in the past, but it will not do so at 
the expense of the arbitrary termination of a lawful, going, 
useful business enterprise. 

Further, the purpose of the rule is to assist in keeping 
in operation mines already in existence. To apply the rule 

* See Lyman Kay Cox, A-24405 (September 3, 1946), unreported; Andrew 

Manteotos,-I. I).- (A-24489, March 17, 1947); Frank Lilly, A-24582 

(June 3, 1947), unreported. 
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as proposed by protestants would certainly and definitely 
close the Big Horn operation. On the other hand, to grant 
a lease to Big Horn leaves open the possibility of continued 
existence of both the applicant and its present competitors. 
The motion for rehearing is denied. 

(Sgd) Oscar L. Chapman, 

Under Secretary of the Interior. 

55 Exhibit E. 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 

Office of the Secretary 
Washington 

A-^4645 October 22,1947 

Big Horn Coal Company, applicant 
Sheridan-Wyoming Coal Company, et aL, protestants 

“N” 

Buffalo 07885, 039446. 

Protests against application for coal lease dismissed 
Motion for the exercise of supervisory power denied. 

MOTION FOR THE EXERCISE OF SUPERVISORY 

POWER 

On July 29, 1947, the Department denied the motion of 
Sheridan-Wyoming Coal Company and others for a rehear¬ 
ing of a decision of the Bureau of Land Management, ap¬ 
proved by the Department on April 10, 1947, which dis¬ 
missed its protest against the applications of Big Horn Coal 
Company for coal leases on certain lands in Wyoming. 

The facts are set forth at length in the decision approved 
April 10, 1947. To summarize them, Big Horn Coal Com¬ 
pany obtained in December 1943, a coal lease from the State 
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of Wyoming covering certain lands owned by the State. At 
about the same time the company filed an application for a 
coal lease of adjacent Federal lands and later filed a second 
application for additional adjacent Federal lands. Sheri- 
dan-Wyoming, joined by numerous others, protested the 
lease applications on the basis of the following regulation: 

“The General Land Office 1 will make favorable recom¬ 
mendation that leasing units be segregated and that 
56 auctions be authorized only in cases where there has 
been furnished a satisfactory showing that an addi¬ 
tional coal mine is needed and that there is an actual need 
for coal which cannot otherwise be reasonably met.” 43 
CFR 193.3. 

The departmental decision of July 29, 1947, observed 
that Big Horn Goal Company “has successfully opened*a 
large mine and built a business of some proportion. To 
issue the lease as of today is merely to permit the continu¬ 
ance of what events have demonstrated conclusively to be 
a large, going business . 9 9 The decision concluded that ‘ 1 the 
Department will endeavor to prevent recurrence of the 
devastating economic conditions which have characterized 
the bituminous coal industry in the past, but it will not do 
so at the expense of the arbitrary termination of a lawful, 
going, useful business enterprise.” 

The motion for the exercise of supervisory power asserts 
that there exists an exigency demanding the exercise of 
such authority, and in support thereof recites the impor¬ 
tance of a departmental interpretation of the quoted regu¬ 
lation favorable to the position of the protestant. But the 
same argument was presented to the Department in the mo¬ 
tion for rehearing and was fully considered at that time. 

Sheridan-Wyoming also contends that Big Horn Coal 
Company should have been aware at the time when it ap¬ 
plied for a State lease that the coal reserves on State lands 
would be inadequate and that the availability of coal on the 
adjacent Federal lands would be shortly required if Big 


l Now the Bureau of Land Management. 
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Horn Coal Company were to remain in business. But this is 
hindsight. The period of time which would be rep 

57 quired by Big Horn to exhaust coal deposits on the 
State lands could not have been foretold in December 

1943, because at that time the company had no production 
history and no established outlets for its product upon the 
basis of which could be estimated the annual tonnage which 
it could produce and sell 

The protestant also contends that it is losing business to 
its new competitor and cites the number of shifts it lost dur¬ 
ing the first 7 months of 1947 because of a lack of marked 
for its coals. Such statistics, while no doubt accurate, are 
at best inconclusive. The coals produced by Sheridan- 
Wyoming and by Big Horn are sub-bituminous, high in 
moisture, and almost wholly lacking in stocking qualities. 
Because of these factors consumers of this type of coal 
customarily buy it for immediate consumption and not for 
storage or reserve purposes. As a result, mines producing 
this sub-bituminous coal are unable in normal periods to 
maintain steady production throughout the year, but, on 
the contrary, they may even be compelled to close their op¬ 
erations during the hot months. Customarily, they produce 
at substantially less than capacity during the warm months 
of the year. No evidence is offered by Sheridan-Wyoming 
to distinguish between shifts lost as a consequence of its 
normal production pattern and those which may be lost by 
reason of the competition as may be offered by Big Horn 
Coal Company. Sheridan-Wyoming does show that its an¬ 
nual production is declining from the extraordinary peak 
it attained during the war years. It is noted, however, that 
from the period 1931 through 1941 the company at no time 
attained an annual production in excess of 600,000 tons? 
Nevertheless, its production for the calendar yeai* 

58 1946, of 828,269 tons indicates that it has thus far 
fairly with stood any competition which it might have 

been offered by Big Horn Coal Company. And the prog- 

2 The exact tonnages are tabulated by years on page 73 of the brief oif 
protestants in support of their motion for rehearing. 
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nosis made by Sheridan-Wyoming as to its own future is 
at best hypothetical. Such a forecast of the probable future 
production of a single unit in the bituminous coal industry 
necessarily depends for its accuracy upon fortuitous con¬ 
currence of numerous economic factors and the reactions of 
specific customers to conditions not yet in existence. 

Sheridan-Wyoming states that in reliance upon the free¬ 
dom from competition offered by the quoted regulations, it 
has made investments in mining equipment amounting to 
well over one million dollars. Yet, the affidavit of the presi¬ 
dent of the company, dated September 24,1947, discloses: 

“• * * a true history of the indebtedness of the Sheridan- 
Wyoming Coal Company, Inc.; 

‘‘The Sheridan-Wyoming Coal Company, Inc., was or¬ 
ganized under the laws of the State of Delaware as of Janu¬ 
ary 1, 1920. At that time there was authorized and issued 
First Mortgage Bonds in the amount of $3,500,000.00 bear¬ 
ing 7% interest, and Debentures in the amount of $3,500,- 
000.00 bearing 7% interest. As of July 1, 1927 all of the 
Debentures were paid off with the exception of $1,760,- 
000.00, for which Preferred Capital stock was issued to the 
holders of the debentures. As of July 1, 1927, the First 
Mortgage Bonds had been retired down to $1,733,000.00. As 
of July 1, 1927, a new First Mortgage Bond issue was au¬ 
thorized and issued in the amount of $3,000,000.00 bearing 
6% interest. Out of this amount, $1,733,000.00 was used to 
pay off $1,733,000.00, which was the balance of the old bond 
issue not yet retired. The balance of the $3,000,000.00 was 
used in the purchase of new machinery for the further 
mechanization of the Company’s mines. This $3,000,000.00 
First Mortgage Bond issued was paid off in monthly instal¬ 
ments during the period July 1, 1927 and July 1, 1945, on 
which date the last instalment was paid.” 

! A further affidavit of the same officer gives: 

59 “• • • a complete statement as to the advances 

made to Sheridan-Wyoming Coal Company, Inc. by 
United States Distributing Corporation and The Pittston 
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Company in all the years from January 1,1920 down to the 
present time, namely: 1947; 


United States Distributing Corporation 



Amount 

Paid 

January 1,1920 

$ 56,250.00 

August 3,1920 

December 28,1936 

22,200.00 

December 31,1938 

The Pittston Company 

October 28,1930 

109,000.00 

i 

i 

1 

April 25,1932 j 

April 25,1932 

55,000.00 

July 23, 1932 

July 23,1932 

55,000.00 

December 31,1932 

October 21,1932 

55,000.00 

December 6,1937 

December 29,1933 

21,000.00 

October 26, 1935” 


It thus appears that substantial portions of the invest- j 
ment in the Sheridan-Wyoming operations were made long 
prior to 1934, the date of the regulation. Furthermore, 
even if the regulation were to be interpreted as broadly as I 
Sheridan-Wyoming desires, the company would still face 
the risk of competition from mines opened and operated ex¬ 
clusively on non-Federal lands. 

It is also suggested that the Department’s interpretation 
of the regulation in its decision of July 29, 1947, will en¬ 
courage evasion of the regulation by those who will seek to 
extend their mining operations onto Federal lands from a 
mere foothold on non-Federal lands. But the decision of I 
July 29,1947, carefully described the large, going business 
enterprise established on the State land by Big Horn. 5 The | 
very competition of which Sheridan-Wyoming complains is 
evidence that Big Horn has secured more than a mere foot¬ 
hold in the industry without the use of Federal coal j 
60 reserves. What the decision would he were a case 
presented where a new mine opened on non-Federal ! 
lands with inadequate reserves to enable it either to exist j 
for any period of years or to establish a position of impor- I 

3 For photographs and a detailed description of Big Horn’s mining tech¬ 
niques and equipment, see Coal Age (McGraw-Hill) October, 1947, pp. 102-106. 
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tance in the industry through successful mining and sales of 
its coal in relatively large volume is not a matter for deter¬ 
mination in this proceeding. [Italics supplied] 

All persons interested in this matter have had abundant 
opportunity to present their facts and arguments in writ¬ 
ing. Sheridan-Wyoming and Big Horn have taken full ad¬ 
vantage of this opportunity. In addition, a hearing at¬ 
tended by both companies was conducted by the Under Sec¬ 
retary prior to the original decision in this case. The rec¬ 
ord appears to be complete. A further hearing would ad¬ 
duce only cumulative matter. Accordingly, the request of 
Sheridan-Wyoming for a hearing on its motion for the ex¬ 
ercise of supervisory power is denied. 

The motion for the exercise of supervisory power is de¬ 
nied. Cobb v. Crowther, 46 L. D. 473 (1918). 

(Sgd) J. A. Krug, 

Secretary of the Interior 


75 Filed Nov 14 1947 

Affidavit Covering Current Facts in Support of Plaintiff’s 
Complaint and in Support of Plaintiff’s Motion for Pre¬ 
liminary Injunction. 

T. Peter Ansberry and Stephen J. McMahon, Jr., being 
first duly sworn, depose and say: 

- (1) That they are members of the bar of this Honorable 
Court and are the attorneys for the plaintiff herein, the 
Sheridan Wyoming Coal Company, a foreign corporation 
which has no officers within this jurisdiction; that they are 
in telephonic communication with responsible officers of the 
plaintiff, whose operating headquarters are at Monarch, 
Wyoming. 

(2) That the Sheridan-Wyoming Coal Company holds 
a coal mining lease, issued in 1943 (Buffalo 037167 “N”), 
from the United States to certain public lands located in 
and around Monarch and Sheridan, Wyoming. That the 
plaintiff has approximately one million dollars of invest- 
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ment in connection with its business of mining and market¬ 
ing coal. That a sizable but unascertainable portion of said 
investment cannot be salvaged in the event that a sizable 
but unascertainable portion of its markets are destroyed by 
the within defendant’s imminently threatened illegal 
action. 

76 (3) That a graph (Exhibit F, attached hereto and 

made a part hereof) has been prepared from records 
of the State of Wyoming, duly authenticated, and other au¬ 
thenticated official sources, showing the inroads which have 
been made into these markets by the Big Horn Coal Com¬ 
pany in the past because of its mining operations on lands 
belonging to the State of Wyoming, which lands are sub¬ 
ject to the disposal laws of the State of Wyoming. This 
graph also makes certain projections of future demand, 
which are based on expert opinion and mathematical prob¬ 
ability. This latter element proves there is no need for Big 
Horn’s production. 

(4) That this graph indicates the disastrous effect upon 
the market and sales of the plaintiff if the defendant be al¬ 
lowed to take the illegal and unauthorized action which he 
imminently threatens, to wit, by granting certain coal leases 
to the Big Horn Coal Company for the coal lands in con¬ 
travention to the law of Regulation 193.3 and the statutes 
under which it was issued. 

(5) That Fred Whiteside on behalf of the Big Horn Coal 
Company, by affidavit of October 1,1946, admitted that the 
Big Horn Coal Company would not need the Federal coal 
in question for its operations until 1.87 years thereafter, 
assuming a yearly ratio of consumption of 500,000 tons per 
year (which has been the approximate rate). Such admis¬ 
sion shows that the Big Horn Coal Company is in no emer¬ 
gent need for the coal in question. Affiants are under the 
impression that the Big Horn Coal Company by a later 
admission advanced their calculation of immediate need to 
March of 1948 but affiants are unable to locate this admis¬ 
sion in the voluminous papers filed by the Big Horn Coal 
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Company. Accordingly, Big Horn has no immediate need 
of this coaL 

77 (6) That responsible officers of the Department of 
the Interior have undertaken to cooperate in locat¬ 
ing certain documents and papers underlying Regulation 
193.3. Title 43, C. F. R., and underlying the letters of with¬ 
drawal issued by the Secretary of the Interior, January 24, 
1934. 

(7) That it is known that such papers relate to overall 
executive policy of the administration of the Executive De¬ 
partment of the government as relating to the National Re¬ 
covery Administration and it is believed that action was 
taken with the acquiescence and/or approval, and/or direc¬ 
tion, and/or furtherance of general administrative policy, 
and/or documentation of the head of the Executive Branch 
of the government, the President of the United States. That 
affiants are attempting to locate the connecting records be¬ 
tween the Interior Department, the National Recovery Ad¬ 
ministration, and the Executive Mansion, and that they are 
receiving the cooperation of the defendant’s agents in this 
respect. 

(8) That the within defendant is recuperating from re¬ 
cent illness and is out of the City. That plaintiff’s attor¬ 
neys are unable to see him for that reason, and that when 
plaintiff’s attorneys did last see the defendant some four 
weeks ago he was then under the impression (a) that the 
Big Horn mine was an old mine and was not a new mine; 
(b) that in previous cases of this sort administratively 
handled within his Department they had been universally 
decided in favor of applicants (whereas exactly the oppo¬ 
site is true, and all cases involving the application of 
Regulation 193.3 had been universally decided against the 
applicant during the last fourteen years within the infor¬ 
mation and belief of affiants); and that on information and 
belief, the same confusion and mistake on the part of the 

defendant continues. 

78 (9) That the Undersecretary of the Interior has 
refused a continuance until the defendant’s return 
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although he is familiar with the misunderstanding about 
the aforementioned facts. 

- i 

(10) That the Undersecretary of the Interior and other 
agents of the defendant have refused to agree not to issue 
the questioned leases pending full hearing, if plaintiff were 
to consent to removal of the temporary restraint pending 
full hearing, and that the said agents of defendant have 
indicated they were about to issue the questioned lease's 
the same evening that this court issued its temporary re¬ 
straining order by its Chief Justice. 

(11) That the plaintiff has obtained service of the de¬ 
fendant within this jurisdiction and is unable to obtain i 
jurisdiction of him outside of the District of Columbia. 

(12) That plaintiff would be unable to obtain jurisdiction 
of the Big Horn Coal Company within the District of 
Columbia except by voluntary appearance of Big Horn | 
after the defendant issued it the questioned leases, because j 
the Big Horn Coal Company is incorporated in Wyoming, 
maintains no office in the District of Columbia, and on 
information and belief has no agent for the service of 
process here. After issuance of the leases the defendant J 
would probably claim and assert that the Big Horn Coal 
Company was a necessary party inasmuch as he already j 
claims and asserts such even before the Big Horn Coal Com- i 

w I 

pany has any legally enforceable interest whatsoever. 

i 

T. Ueter Ansberry 

T. Peter AlNsbebry 

Stephen J. McMahon, Jr. 

Stephen J. McMahon, Jr. 

i 

Attorneys for Plaintiff 

Dated November 14, 1947 j 

Sworn to and subscribed before me this 14th day of 
November, 1947. j 

Robert I'bibush 

i 

Notary Public 


I 

i 

i 
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Filed Nov 13 1947 

* | 

Defendant’s Motion to Dismiss the Complaint. j 

Comes now the defendant, Julius A. Krug, Secretary of 
the Interior, by his attorney, and moves the Court to dis- j 
miss the action on the grounds 

I 

1. The complaint fails to state a claim upon which relief 
can be granted; 

2. The complaint shows on its face that the Big Horn j 
Coal Company and the United States of America are indis- j 
pensable parties defendant which cannot be made parties; j 

3. The complaint fails to show that the plaintiff has any j 
standing to maintain this action; 

I 

4. The action of the Secretary of the Interior which the j 

complaint seeks to control is not subject to judicial review; j 
and I 

I 

5. The action of the Secretary of the Interior which the j 

plaintiff seeks to enjoin is fully authorized by a valid act j 
of Congress and the plaintiff, therefore, has no cause of j 
action. j 

Ralph S. Boyd, j 

Ralph S. Boyd, j 

Attorney , Department of Justice 
Attorney for Defendant 


80 Filed Nov 17 1947 I 

i 

Findings of Fact and Conclusions of Law. j 

• i 

This action came on for hearing on plaintiff’s motion! 
for a preliminary injunction. The only pleading before the i 
Court for consideration was plaintiff’s verified complaint. 1 
At the. hearing plaintiff offered and the Court received an 
affidavit of plaintiff’s counsel. Defendant raised no issue 
of fact by pleading or otherwise. Therefore, for the purpose 
of considering plaintiff’s motion for a preliminary injunct 
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tion and for that purpose only, the Court, on the basis of 
the complaint and the affidavit of plaintiff’s counsel, makes 
the following 


FINDINGS OF FACT. 

1. The Sheridan-Wyoming Coal Company, Inc., is a cor¬ 
poration existing under the laws of Delaware, with its 
principal offices in Monarch, Wyoming. 

i 2. The defendant, Julius A. Krug, is the duly qualified 
Secretary of the Interior of the United States. 

3. Plaintiff is engaged in mining and distributing sub- 
bituminous low-grade coal in the markets of 12 western 
states. 

81 4. The defendant is about to issue a coal lease of 

certain lands of the United States to the Big Horn 
Coal Company, pursuant to their application, under au¬ 
thority of the Mineral Leasing Act, as amended, 30 U.S.C. 
201 . 

5. The Big Horn Coal Company competes with the Sher¬ 
idan-Wyoming Coal Company, Inc. in the production and 
sale of coal and, if granted a coal lease by the Secretary of 
the Interior, will produce coal from the lands of the United 
States and use that coal in competing with plaintiff. The 
Big Horn Coal Company is not a lessee of any federal coal 
lands. The plaintiff alleges that competition on the part 
of the Big Horn Coal Company will reduce the plaintiff’s 
sales. The Big Horn Coal Company is not subject to serv¬ 
ice of process in the District of Columbia. Plaintiff has 
protested to defendant against the issuance of a coal lease 
to the Big Horn Coal Company, Inc. but defendant has 
overruled plaintiff’s protests. 

6. Plaintiff based its protest on the ground that the grant¬ 
ing of a lease to the Big Horn Coal Company by defendant 
would violate sec. 193.3 of Title 43 of the Code of Federal 
Regulations and has exhaused all its administrative reme¬ 
dies before the Department of the Interior. 



33 


From the foregoing findings of fact, the Court draws the 
following 

CONCLUSIONS OF LAW 

1. Plaintiff’s application for a preliminary injunction 
prohibiting the defendant from granting a coal lease to the 
Big Horn Coal Company should be denied because there 
is no substantial likelihood that plaintiff can prevail at the 
final hearing of this action. 

2. Plaintiff has not alleged or shown that it has any 
standing to sue because it has not shown that the intended 
action of the Secretary of the Interior will violate any legal 

right of plaintiff. 

82 3. The power of the Secretary of the Interior in 

granting coal leases under the Mineral Leasing Act, 
as amended, 30 U.S.C. 201, is discretionary and not subject 
to judicial review. 

4. Sec. 193.3 of Title 43, Code of Federal Regulations, is 
a declaration of policy by the Secretary which does not 
diminish or restrict the Secretary’s powers and discretion 
vested in him by the Mineral Leasing Act. 

5. The Big Horn Coal Company, the proposed lessee, is 
not a necessary party to this action. The United States 
is not a necessary party to this action. 

Alexander Holtzoff, 

Justice . 

Washington, D. C. 

November 17,1947 

No objection as to form 

T. Peter Ansberry, 

Attorneys for Plaintiff. 
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P-3 Filed Nov. 17,1947 

Order Overruling Plaintiff’s Motion for a Preliminary 

Injunction. 

Upon consideration of the plaintiff’s motion for a pre¬ 
liminary injunction filed herein on the 4th day of Novem¬ 
ber, 1947, and it appearing to the satisfaction of the Court 
that there is no substantial likelihood that the plaintiff can 
prevail on final hearing of this action, it is by the Court 
this 17th day of November, 1947, 

ORDERED that plaintiff’s motion for a preliminary in¬ 
junction be overruled and that a preliminary injunction be, 
and hereby is, denied; it is further 
ORDERED that the temporary restraining order issued 
in this action on the 4th day of November, 1947, be and the 
same hereby is, extended and continued until 4:00 o’clock 
pim. November 21,1947; and it is further 
ORDERED that plaintiff’s oral application in open court 
for a preliminary injunction pending appeal to the United 
States Court of Appeals for the District of Columbia be, 
and the same hereby is, denied. 

/s/ Alexander Holtzoff 
Justice 

No objection as to form 

/s/ T. Peter Ansbebry 

Attorney for Plaintiff 


P-4 Filed Nov. 17,1947 

Order, Judgment, and Decree. 

This cause came on to be heard on defendant’s motion 
to dismiss the complaint; and after consideration thereof 
it is by the Court, this 17th day of November, 1947, 
ADJUDGED, ORDERED and DECREED that the de¬ 
fendant’s motion be, and it hereby is, granted and that the 
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complaint be, and it hereby is, dismissed on the ground? that 
it fails to state a claim upon which relief can be granted. 

/s/ Alexander Holtzoff 
Justice 

No objection as to form: 

/s/ T. Peter Ansbeery 

Attorney for Plaintiff 


Excerpts from Hearing Upon Motion for Preliminary 

Injunction. 

17 [Mr. Boyd, for the defendant.] 

And fourthly, it is our position that the action can¬ 
not be maintained for want of indispensable parties. 

The Court: I am not impressed by the last point. It has 
been held time and time again that an action to enjoin a 
government officer against exceeding his authority is not a 
suit against the United States. 


21 Mr. Boyd: Yes, your Honor. 

Pinally, on the question of parties, another Su¬ 
preme Court decision is, we submit, conclusive—Brady 
against Work (263 U. S. 435). 


22 The Court: As I follow your quotation, I do not 
think that case is in point on the question, of indis¬ 
pensable parties. 

In that case the party claimed to have a legal right to the 
patent. The Big Horn Coal Company does not claim any 
legal right. They are asking the Secretary to grant them 
a lease, in the exercise of his discretion. So I do not think 
they are an indispensable party. 

Mr. Boyd: We cannot foresee what the claims of the 
Big Horn Coal Company will be. 
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The Court: Your position is that the Secretary is mak¬ 
ing this lease in the exercise of his discretion and not be¬ 
cause the Big Horn Coal Company has acquired a right to 
a patent to the property. 

That being so, in my opinion, the Big Horn Coal Com¬ 
pany is not an indispensable party, and, for the reason I 
indicated a few moments ago, I do not think the United 
States of America is an indispensable party. 


[Opinion, of District Court Delivered from the Bench 
at Hearing of November 14,1947] 

31 The Court: The Secretary of the Interior proposes 
to issue a coal mining lease to the Big Horn Coal 

Company under the provision of the Mineral Lease Act, 
Title 30 of the Code, Section 201. 

The plaintiff, Sheridan-Wyoming Coal Company, Inc., a 
competitor of the Big Horn Coal Company, moves for a 
preliminary injunction to restrain the Secretary of the In¬ 
terior from executing the lease, on the ground that the mak¬ 
ing of such a lease is prohibited by a regulation of the In¬ 
terior Department. 

We are confronted, at the outset, with the question of 
whether the plaintiff has a standing to sue and to ask for 
such an injunction. The plaintiff has a lease on other min¬ 
eral lands and is now seeking to prevent competition that 
will ensue by the granting of the lease to the Big Horn Coal 
Company. 

It is the view of this Court that the plaintiff has no stand¬ 
ing to sue. The plaintiff has no legal right to be protected 
from competition. His lease contains no provision that no 
other leases should be granted in any particular area 

32 to any other concern engaged in the same business. 

The position of the plaintiff legally is no different 
from that of any other citizen or taxpayer. It was well 
established by a line of cases, commencing with Frothing- 
ham against Mellon, that no taxpayer’s suit lies against the 
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United States or against a Government officer to restrain 
him for improperly or illegally disposing of Government 
property. [Italics supplied] 

On the merits, in my opinion, there is no showing—no 
substantial showing—that the Secretary of the Interior is 
violating the law or any regulation that has the force of 
law. It is true, as counsel for the plaintiff contends, that 
the Secretary of the Interior is empowered to issue regu¬ 
lations under the Mineral Lease Act which would have the 
effect of law. The Court finds no regulation, however, 
which would prevent the Secretary from granting the lease 
herein requested. 

“The regulation relied upon is a provision which is, in its 
phraseology, an instruction to the General Land Office as 
to the circumstances under which it may make favorable 
recommendations for segregating lease units.” [Italics 
supplied] 

It is not a statutory limitation, and does not purport to 
be, of the power of the Secretary of the Interior to grant 
leases. The statutory power of the Secretary is plenary 
and involves broad discretionary power on his part j 
33 to grant or withhold leases in the exercise of his 
own judgment. 

The Court is unable to find that the regulation on which 
the plaintiff relies in any way limits that authority. 

Finally, it appears that the Secretary of the Interior has j 
held that the regulation, if it is one, does not apply to the 
proposed lease here in question. 

It is well settled that where there is an ambiguity in a j 
statute or regulation involving or relating to the activities ! 
of a Government department, the construction of the head 
of the department on that statute or regulation will be ; 
accorded great weight by the courts and will be followed j 
and accepted unless found to be palpably erroneous. The ! 
construction appears to the Court to be very reasonable, j 

What the Court is really asked to do is to substitute its j 
own judgment for the judgment of the Secretary of the 


i 
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Interior as to whether it is wise to grant the proposed lease. 
This the Court may not do. 

For the reasons stated, the Court, is of the opinion that 
no showing is made that the plaintiff is likely to fail at 
trial and, for that reason, it would be inappropriate to grant 
the preliminary injunction. 

Motion denied. 

• ••••••••• 

In the United States Court of Appeals 

for the District of Columbia 

1 Docket No. 9704 

Sheridan-Wyoming Coal Company, Inc., Monarch, 

Wyoming, Appellant , 

v. 

Julius A. Kbug, Department of Interior Building, 
Washington, D. C., Appellee. 

Excerpt from Counter Affidavit of D. H. Pape, President of 
Shendan-Wyoming Coal Company, Appellant. 

District of Columbia, ss: 

1 L D. H. Pape, being duly sworn, deposes and says: 

That since the initiation of operations by the Big Horn 
Coal Company on State land in 1944 the coal produced by 
the Big Horn Coal ‘Company has been sold in direct com¬ 
petition with his own coal operation; that the two com¬ 
panies have a combined capacity at least double the pres¬ 
ent demand for coal from the area; that as a result, com¬ 
petition has been extremely severe on a price basis, and the 
competition is growing more severe as the market declines 
from the war peaks; that in the light of the foregoing situ¬ 
ation, any saving in cost to the Big Horn Coal Company 
such as outlined in the affidavit of Mr. Lonabaugh, would 
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result in the cutting of prices by the Big Horn Coal Com¬ 
pany, or in larger expenditures for selling by the Big Horn ! 
Coal Company, and will therefore result in the reduction 
of the sales and profits or an increase in the losses of the 
Sheridan-Wyoming Coal Company approximately equal to 
any profits to the Big Horn Coal Company. In other words, j 
either Sheridan-Wyoming or Big Horn will be damaged | 
by the ultimate decision in this case, the only difference j 
being that Sheridan-Wyoming’s damage will be unremedi- 
able and unascertainable in amount while Big Horn admits 
that its damage will be exact and claims a remedy at law. i 
II. The Big Horn Coal Company, which is the applicant i 
for the leases in question, is a subsidiary of the gigantic ! 
road-building contracting firm of Peter Kiewit & Sons, Inc., 
which operates in most of the far Western States and on j 
information and belief has had a backlog of contracts rang- j 
ing as high as seventy and eighty million dollars. The ; 
equipment used by the subsidiary Big Horn Coal Company, j 
on information and belief, is practically all owned 
by the parent company, and is essentially road-build-; 
ing, earth-moving equipment, primarily designed for 
that purpose and not designed for heavy pit coal mining 
operations. At page 2 of Mr. Lonabaugh’s affidavit, the 
second paragraph thereof, it is alleged that the Big Horn | 
Coal Company “acquired” a certain dragline at a cost of j 
. $138,000. On information and belief, this allegation is 
untrue, and on information and belief said dragline was 
acquired by the Peter Kiewit & Sons, Inc., road building ! 
organization and is more adaptable to road building use 
than to coal stripping operation use. 
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U.S.C.A.—D.C. No. 9946 

28 Filed May 25 1948 
Amended Complaint for an Injunction 

The plaintiff for its complaint herein states to this Hon¬ 
orable Court as follows: 

First . (a) The Sheridan-Wyoming Coal Company is a 
corporation organized and existing under the laws of the 
State of Delaware with its principal offices in Monarch, 
Wyoming. It is engaged in the mining and distribution of 
sub-bituminous low grade coal in the markets of some 
twelve western states, to-wit, Washington, Oregon, Idaho, 
Montana, Wyoming, Colorado, North Dakota, South Da¬ 
kota, Nebraska, Minnesota, Iowa, and Missouri. 

(b) That a valid and lawful regulation of the United 
States, now known as Regulation 193.3., F. C. R. 43, was 
promulgated and published on February 1,1934, under the 
Mineral Leasing Act of 1920 as amended, and has become 
a part of the Mineral Leasing Act. A copy of said regula¬ 
tion is attached hereto and made a part hereof marked Ex¬ 
hibit F. 

(c) That throughout the entire existence of said regu¬ 
lation, since the date of its promulgation over fourteen 
years ago, defendant and his predecessors in office have not 
issued a single coal mining lease without a showing and a 

finding of the requisite need for an additional mine 

29 under said regulation; and that even since as re¬ 
cently as March, September and December of 1946, 

he has denied several leases because the required finding 
could not be made. Copies of these decisions, which the 
defendant has conceded represent the heretofore uniform 
rule of all such previous decisions under said regulation, 
are attached hereto and made a part hereof, marked Ex¬ 
hibits G, H, and I. 

(d) That Sheridan-Wyoming Coal Company, plaintiff 
herein, holds and has held a contract of lease from the 
United States under said Mineral Leasing Act, described 
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as Buffalo 037167 “N” dated September 24, 1943, copy 
attached hereto as Exhibit J, and made a part hereof, and 
that said lease is in full force and effect and plaintiff has 
fully complied therewith. 

(e) That, under the terms of said lease, plaintiff was 
required to make an investment in “actual mining opera¬ 
tions, development or improvements ,, of at least $60,000; 
that plaintiff, in reliance upon the Regulation, has made 
and duly reported to the lessor expenditures in compliance 
with the lease totalling $1,352,314.50 in the four years 
ended September 30, 1947; (these expenditures included 
at least $110,000 in new mechanized underground mining 
equipment, and other large but unsegregated expenditures 
in cutting thirty entries, during the year ended September 
30,1944); that as a result thereof plaintiff mined in excess 
of 1,300,000 tons of coal from the leased land and paid 
royalties thereon to the defendant and his predecessors, 
and that plaintiff will lose a large but unasertained portion 
of its investment over and above $3,000.00 which is non- 
recoverable, in the event that the defendant should violate 
said regulation by issuing coal leases described as Buffalo 
numbers 037885 and 039466 to the Big Horn Coal Company, 
which he now imminently threatens to do. 

30 (f) That plaintiff entered into said lease and made 

the above investment in reliance upon the terms of 
said regulation and the heretofore uniform custom, prac¬ 
tice, and usage established by the defendant and his prede¬ 
cessors in office and their other officers, servants, and em¬ 
ployees in denying leases which violated the requisites of 
Regulation 193.3. 

(g) That when plaintiff entered said contract of lease, 
the terms of said Regulation and the heretofore uniform 
custom, practice and usage thereunder established by the 
defendant and his predecessors in office and other officers, 
agents, servants, and employees, was a part of the consid¬ 
eration it bargained for and obtained. 

(h) That the Big Horn Coal Company of Sheridan, 
Wyoming, has been a competitor of the plaintiff and has 
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been engaged in the mining and distribution of coal from 
state lands since it applied for certain Federal coal leases 
hereinafter more fully referred to, while awaiting the 
granting of said Federal coal leases; and that its mines are 
located approximately seven to fifteen miles from the mines 
of plaintiff in and around Monarch, Wyoming; and that 
both companies are the only producers of a certain low j 
grade type of coal known as Sheridan area coal, the mar- j 
ginal nature of which, in combination with transportation 
expense, confines its distribution by both companies to ap- j 
proximately the same markets and the same types of cus- | 
tomers. Attached hereto and made a part hereof is a graph j 
marked Exhibit K, prepared from official sales figures 
showing the effect of the Big Horn Coal Company upon 
the market for Sheridan area coal. . . . [Balance of 
Amended Complaint omitted because it is substantially 
identical with the Original Complaint, pp. 1 thru 8, this 
Joint Appendix.] 


Exhibit G 

j 

58 UNITED STATES 

DEPARTMENT OF THE INTERIOR 

Office of the Secretary 
Washington 

A. 24226. March 25,1946 

Carl T. Olson 

“N” 

: Bismarck 024806. 

: Application for coal lease 
: rejected 
: Affirmed. 

i 

j 

Appeal From the General Land Office 

The Commissioner of the General Land Office rejected | 
the application of Carl T. Olson for a coal lease embracing 
the NW% Sec. 21, T. 154 N., R. 100 W., 5th P. M., North | 
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Dakota, on the ground that the issuance of the lease would 
jeopardize production from mines already opened in the 
vicinity. 

In his appeal from the decision Olson pointed out that 
during the winter months many persons in the vicinity are 
unable to secure a supply of coal. He contends that in 
periods of severe weather this situation may involve local 
consumers of coal in a situation of substantial danger. 
Accompanying his appeal Olson submitted a petition 
signed by numerous residents in the vicinity of the lands 
involved which support his position. 

1 Because of the representations made by Olson the Geolo¬ 
gical Survey conducted another examination into the situa¬ 
tion. The report made as a result of this examination 
shows that any inability of the underground mine operators 
in the area to meet the demands of the local coal trade 
was temporary and due principally to labor shortage and 
to the fact that the coal users deferred the placing of their 
coal orders until cold weather as had been their practice 
when labor was plentiful. Moreover, the production from 
the mine underground mines in the area is supplemented by 
a large supply of coal available from the strip mine on coal 
lease, Bismarck 024602, of Edward F. Lovejoy which, by 
utilizing a skeleton crew, is capable of supplying the local 
as well as outlying trade in nearby counties. 

59 Olson also requests in his appeal “that this matter 
be considered as a question of government policy re¬ 
garding the future development of the lignite coal industry 
in North Dakota, Montana and elsewhere in the United 
States” taking into consideration “possibilities in the use 
of lignite coal for the manufacture of nylon and many 
chemicals and other by-products which may revolutionize 
the future production of many essential articles.” 1 

While this Department is not entrusted with the establish¬ 
ment or administration of general governmental policy re¬ 
lating to the lignite coal industry, it is apparent that ap- 

i Applicant does not represent that the coal he proposes to produce would 
find its way into such byproduct markets. 
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plicant’s request calls for reconsideration of the applicable j 
rule of this Department respecting the lease of coal lands 
in situations of this type. 

Lignite coal, by generally accepted definition, differs from 
standard bituminous coal principally in respect to friability 
and to moisture, B. T. U. and other factors revealed by 
proximate analysis. Substantially any use to which lignite 
coal may be put, however, is also able to be met by bitumi- 
mous coal; and to the extent that lignite coal enters into 
markets which may be served by bituminous coals, it is j 
subject to the same economic stresses as apply to bitumi¬ 
nous coals. Periods of depression in the bituminous coal in- j 
dustry weigh heavily upon lignite coal producers. Despite j 
minor structural and chemical differences in the composi¬ 
tion of the two coals the economics of the two industries are j 
interwoven into a single fabric; each affects directly the j 
course of the other. It is apparent, therefore, that the same j 
considerations which are applicable to the lease of addi¬ 
tional bituminous coal lands are also relevant to the lease j 
of additional lignite coal lands. 

60 The policy of the Department in this regard dates j 
back to 1934: 

“... Overproduction was at a point where free com- ! 
petition had been degraded into anarchy. Prices had 
1 * The General Land Office will make favorable recom- j 
mendation that leasing units be segregated and that j 
auctions be authorized only in cases where there has j 
been furnished a satisfactory showing that an addi¬ 
tional coal mine is needed and that there is an actual j 
need for coal which cannot otherwise be reasonably 
met. ’ ’ (43 Code Federal Regulations 193.3); c/. 54 

' L D. 350 (1934). j 

«* • 

The reasons prompting the establisment of this policy j 
were founded in the long economic history of the coal in- j 
dustry and the dread effect of that menacing history upon j 
the public interest. The condition of the coal industry 

“... ‘for many years [had] been indeed deplorable.* ! 
Due largely to the expansion under the stimulus of the | 

i 

i 

i 

i 

! 
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Great War, ‘the bituminous mines of the country have 
a developed capacity exceeding 700,000,000 tons’ to 
meet a demand ‘of less than 500,000,000 tons.’ In con¬ 
nection with this increase in surplus production, the 
consumption of coal in all the industries which are its 
largest users has shown a substantial relative decline. 
... Coal has been losing markets to oil, natural gas and 
water power and has also been losing ground due to 
greater efficiency in the use of coaL The change has 
been more rapid during the last few years by reason 
of the developments of both oil and gas fields.” Ap¬ 
palachian Coals, Inc. v. United States, 288 U. S. 344, 
361 (1933). 

“... Overproduction was at a point where free com¬ 
petition had been degraded into anarchy. Prices had 
been cut so low that profit had become impossible for all 
except the lucky handful. Wages came down along 
with prices and with profits. There were 
strikes, at times nation-wide in extent, at 
other times spreading over broad areas and 
many mines, with the accompaniment of violence 
and bloodshed and misery and bitter feeling. The 
sordid tale is unfolded in many a document and 
treatise. During the twenty-three years between 
1913 and 1935, there were nineteen investigations 
or hearings by Congress or by specifically created 
commissions with reference Jto conditions in the coal 
mines. . . The plight of the industry was not merely 
a menace to owners and to mine workers: it was and 
had long been a menace to the public, deeply concerned 
in a steady and uniform supply of a fuel so vital to the 
national economy.” Cardozo, J., dissenting in Carter 
v. Carter Coal Co., 298 U. S. 238, 330, 331 (1936). 

“. . . The investigations . . . are replete with an ex¬ 
position of the conditions which have beset that in¬ 
dustry. Official and private records give eloquent testi¬ 
mony to the statement of Mr. Justice Cardozo in the 
Carter case (p. 330) that free competition ‘had been 
degraded into anarchy’ in the bituminous coal industry. 
Overproduction and savage, competitive warfare 
wasted the industry. Labor and capital alike were the 
victims. Financial distress among operators and acute 
poverty among miners prevailed even during periods 
of general prosperity. This history of the bituminous 
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coal industry is written in blood as well as in ink.” 
Sunshine Anthracite Coal Co. v. Adkins , 310 U. S. 381, i 
395 (1940). 

Nor is there a reason to believe that the condition of j 
excess production capacity has disappeared from the bitu¬ 
minous coal industry during the recent period of the war. j 
It is true there were recurring periods of severe shortages ! 
of coal. These shortages, however, appear to have been j 
attributable chiefly to a deterioration in the supply of avail¬ 
able, experienced mine workers. At the present time there 
is no firm reason for believing that with the restora- 
62 tion of an adequate labor supply and the elimination j 
of depleted domestic, industrial and railroad re- j 
serves of coal, the industry will not again be confronted 
with a recurrence of the situations above described. 

Were the departmental rule to rest alone upon the gen- ' 
eral public interest it would be a reasonable and appropri- j 
ate measure. But it finds firmer support. With respect to 
coal deposits upon the public domain, the Government as¬ 
sumes the capacity of a proprietor who desires the fruitful 
exploitation of the natural resources upon his lands. 

Overproduction in the bituminous coal industry strikes j 
at the prosperity of producers large and small, old and new. 
Overhead costs are slashed and then, as the effects of over- 
production accumulate, impairment settles upon the ability j 
of producers to meet fixed commitments. As a royalty 
owner the Government suffers. Finally, with both Capital j 
and income exhausted, many producers give up the losing 
battle. In the light of conditions which exist in the industry, j 
no markets exists in which these producers can dispose of j 
their mines and recover even a portion of their investments. 
Again the Government is the loser, for an abandoned mine 
frequently deteriorates beyond the point where it will be j 
profitable with the foreseeable future to reopen it for the j 
recovery of the mercantable coal left in the ground. Props j 
give way, roofs collapse, water fills the entries and pas- j 
sageways, rails and equipment waste away in rust and cor- j 
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rosion. To the consumers of the Nation good coal once 
potentially available through operation of the min e is lost 
and to the Government the royalties it might have brought 
are gone. 

It is true, of course, that the position of the Department 
as the proprietor of coal deposits on the public lands is not 
a dominant one in the control of the industry. However 
sagacious the policy of the Department in the disposition 
of such coal deposits, it cannot through this method 
63 alone enable the industry to elude the press of natu¬ 
ral economic forces. But this does not mean that the 
Department should knowingly contribute to an unfortunate 
situation. On the contrary, the course of wisdom would 
indicate that it should carefully refrain from accentuating 
a condition which may bring depression upon a great in- 
* dustry and those who depend upon it for their livelihood. 
This consideration, taken in conjunction with the position 
of the Department as a present and potential royalty 
owner, indicate that revision of the department rule at this 
time would be harmful to the lignite coal industry and not 
in the public interest. 

The decision of the Commissioner is affirmed. 

(Sgd.) Oscab L. Chapman, 

Assistant Secretary. 
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Exhibit H 

64 UNITED STATES 

DEPARTMENT OF THE INTERIOR 

Office of the Secretary 
Washington 

December 19, 1946 
“N” 

: Bismarck 024806. 

: Motion for rehearing. 

: Motion denied. j 

i 

Motion for Rehearing 

i 

The Deparment affirmed a decision of the General Land | 
Office 1 which rejected the application of Carl T. Olson for j 
a coal lease embracing the NW 1 ^ sec. 21, T. 154 N., R. 100 j 
W., 5th P. M., North Dakota. The ground for the decision j 
was a finding that there is already sufficient productive j 
capacity in the vicinity to meet the demands of the market 1 
which Olson proposes to serve. In such case, the rule of the i 
Department precludes the granting of an additional coal j 
lease (43 Code Federal Regulations 1933). Further, upon | 
examination of the reasons which gave rise to the establish- j 
ment of the rule, the decision concluded that it would be 

i 

contrary to the public interst to abandon this rule. 

Olson has moved for a rehearing. He contends that ap- j 
pearances are misleading as to the productive capacity of j 
the mines in the vicinity, since they all produce a lignite I 
coal which deteriorates readily, weathers poorly and is j 
generally unsuited to stocking and storage. For this j 
reason, he assetrs, residents in the vicinity must postpone j 
purchase of their coal supplies until winter; and because 
the capacity of the local mines is inadequate to meet j 

65 this seasonal peak demand, nearby farmers suffer ! 
during intense winter weather as a result of making 


i Effective July 16, 1946, the General Land Office and the Grazing Service 
were abolished and their functions were transferred to the Bureau of Land: 
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fruitless trips to mines which are unable to supply their 
orders at such critical times. 

In view of these contentions, the Department has caused 
another investigation to he made of the capacity of the 
coal mines in the vicinity involved here. This investigation 
shows that the nearby Lovejoy strip mine (Bismarck 
124602) has been developed to the point where, with other 
nearby mines, it will be able to meet the peak needs of 
persons residing in the vicinity. In addition, since the de¬ 
cision of the Department on appeal, truck and wagon¬ 
loading facilities at the Lovejoy mine have been expanded 
to accommodate the extraordinary demands of customers 
during harsh weather. It this appears that there is now 
sufficient coal-producing capacity in the vicinity to avoid 
recurrence of the conditions described by Olson. 

Olson does not challenge the reasons which support the 
departmental rule, supra , hut he suggests that the reasons 
are inapplicable to this particular area since it is economi¬ 
cally isolated from the remainder of the coal industry and, 
consequently, is not affected by, nod does it affect, the rest 
of the industry. The causes and consequences of productive 
over-capacity as described in the departmental opinion are 
as valid in an isolated area as on a national scale. More, 
when conditions of overproduction becomes manifest in one 
area, normal channels of distribution for producers in that 
area become lost, and the press for outlets extends the 
deadening effects of the overproduction into other nearby 
and, in extreme cases, distant areas. 

' The motion for rehearing is denied. 

(Sgd.) G. Girabd Davidson, 
Assistant Secretary of the Interior. 
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Exhibit I 

66 UNITED STATES 

DEPARTMENT OP THE INTERIOR 

Office of the Secretary 



Washington 

A. 24405. 

September 3, 1946. 

Lyman Bay Cox 

1 

i 

“N” 


: Salt Lake City 065269. j 

: Coal-lease application rejected. 

: Affirmed. 


i 

i 


Appeal From the General Land Office 1 

On the ground that there was no satisfactory showing 
that an additional coal mine is needed in the district in 
which the land involved is located, the Commissioner of the j 
General Land Office denied the application of Lyman Ray 
Cox for a coal lease embracing land in T. 14 S., R. 7E.J 
S. L. M., Utah. From this decision the applicant has ap-i 
pealed. He states that the land he seeks has been partially! 
developed as a coal mine by others in the past; that an addi¬ 
tional supply of coal is required in the vicnity; and that' 
the policy of the Department is improper if it rejects ap-i 
plications for coal leases where it is not shown that an addi¬ 
tional supply of coal is needed. 

The regulation of the Department under which the ap¬ 
plication was rejected is as follows: 

‘ ‘The General Land Office will make favorable re¬ 
commendation that leasing units be segregated and that! 
auctions be authorized only in cases where there has! 
been furnished a satisfactory showing that an addi¬ 
tional coal mine is needed and that there is an actual 
need for coal which cannot otherwise be rea- 
67 sonably met” (43 Code Federal Regulations 

193.3.) 

i Effective July 16, 1946, the General Land Office and the Grazng Sendee 
were abolished and their functions were transferred to the Bureau of Land 
Management, by Reorganization Plan No. 3 of 1946 (11F. R. 7875, 7876; 7776)1 
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This regulation was promulgated in 1934. The property of 
continuing the regulation was recently examined- in detail 
and it was concluded that repeal of the regulation would be 
harmful both to the bituminous coal industry and to the 
public interest. (Carl T. Olson (A. 24226) March 25,1946, 
unreported.) The application advances nothing which 
would warrant revision of the regulation. 

Because of the applicant’s representation that an addi¬ 
tional supply of coal is needed, a further field examination 
was made. The report of the examination discloses that 
lack of demand has caused abandonment of a number of 
mines in the vicinity. It emphasizes that there is not suffi¬ 
cient market to give reasonable working time to the remain¬ 
ing small mines and that, within a year, large shipping 
mines in the vicinity will be working part-time. This 
augurs an economic condition which may well force the 
abandonment of more small mines with consequent waste 
of the Nation’s natural resources. The Department will 
not grant applications to open new mines which will depress 
an already wasteful condition. 

The decision of the Commissioner is affirmed. 

(Sgd.) G. Girard Davidson, 

Assistant Secretary. 

68 Filed May 25 1948 

Exhibit J 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE 

District Land Office Buffalo 
Serial No. 037167 

Mining Lease of Coal Lands Under Act of February 

25,1920 

This indenture of lease, entered into, in quintuplicate, 
this 24th day of September A. D. 1943, by and between the 
United States of America, acting in this behalf by the First 
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Assistant Secretary of the Interior, party of the first part, 
hereinafter called the lessor, and Sheridan-Wyoming Coal 
Company, Inc., of Monarch, Wyoming, party of the second 
part, hereinafter called the lessee, under, pursuant and 
subject to the terms and provisions of the act of Congress, 
approved February 25, 1920 (41 Stat. 437), entitled “An 
act to promote the mining of coal, phosphate, oil, oil shale, 
gas, and sodium on the public domain,” hereinafter called 
the “act.” 

WITNESSETH: ! 


74 Section 6. It is further mutually understood and 
agreed as follows: 


75 (6d) If the lessee shall fail to comply with the j 
provisions of the act or make default in the perfor- j 
mance or observance of any of the term, covenants, 

76 and stipulations hereof, or of the general regula¬ 
tions promulgated and in force at date hereof, the 

lessor may institute appropriate proceedings in a court of j 
competent jurisdiction for the forfeiture and cancellation 
of this lease as provided in Section 31 of the act, but this j 
provision shall not be construed as depriving the lessor of 
any legal or equitable remedy which the lessor might other¬ 
wise have. 


26 Filed May 25 1948 

Motion for Leave to File Amended Pleading 

Comes now the plaintiff herein and in addition to the j 
filing of its amended complaint as of right in this cause j 
the 25th day of May, 1948, moves this Honorable Court for j 
leave to file said amended complaint. 

The grounds for such motion are: 

1. That the defendant may erroneously oppose the filing j 
of said amended complaint as of course; 


/ 
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2. That a temporary injunction pending appeal granted 
by the Court of Appeals on December 4, 1947 was extended 
by that Court until ten days after the mandate of that court 
was filed in this court on May 25,1948; 

3. That justice so requires in order that all issues be¬ 
tween the parties may be fully litigated in this action, and 
that plaintiff be given an opportunity to correct the defects 
in its original complaint, dismissed by order of this Court 

on November 17, 1947; and 

27 . 4. That the third paragraph of the Judgment of 

the Court of Appeals (App. D. C. #9704, decided 
March 29, 1948) grants leave to this Court to entertain 
such motion. 

! The amended complaint is substantially the same as the 
original complaint filed in this cause on November 4, 1947, 
except for: 

1. The first section thereof (pages 1 through 3 of the 
amended complaint) which has been substantially amended, 
and 

' 2. Exhibits H through K, which have been added there- 
by, and which are also attached thereto. 

Plaintiff requests an oral hearing upon this matter before 
a Justice of this Court at 10 o’clock in the forenoon of 

/ 

Tuesday, June 1,1948, or as soon thereafter as counsel can 
be heard. 


Dated: May 25,1948. 


T. Petek Ansbebry, 
Stephen J. McMahon, Jb., 
Attorneys for Plaintiff. 
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86 Filed Jul 6 1948 j 

Order Overruling Plaintiff’s Motion for Leave to File 
Amended Complaint, Denying Plaintiff’s Motion for 
Preliminary Injunction and Continuing Temporary 
Injunction. 

I 

This cause came on to be heard on plaintiff’s motion for j 
leave to file an amended complaint and on plaintiff’s motion j 
for a preliminary injunction pending final hearing, and thfe 
Court having taken the motions under advisement, by con¬ 
sent of counsel a temporary injunction pending considera¬ 
tion of the motions under advisement was entered on June j 
4, 1948. The Court having considered plaintiff’s motions, j 
it is by the Court this 6th day of July, 1948, 

Obdebed, that plaintiff’s motion for leave to file an 
amended complaint be overruled and that plaintiff’s mo¬ 
tion for a preliminary injunction be denied, and 
It Is Fubtheb Obdebed, that the temporary injunction 
entered herein on June 4,1948, be and it is hereby extended ; 
and continued for ten days from this date in order to per- j 
mit plaintiff to apply to the United States Court of Appeals j 
for the District of Columbia for review of this order. 

/s/ F. Dickinson Letts, 

Justice . 

No objection as to form 

Stephen J. McMahon, Jb., 

T. Peteb Ansbebbt, 

Attorneys for Plaintiff. 

• # • • • • • • • • j 

j 

85 Filed Jul 6 1948 

j 

Memorandum 

The original complaint in this case was dismissed by this 
Court on defendant’s motion. The United States Court of 
Appeals for the District of Columbia affirmed that decision 


l 
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bilt granted leave to this Court to entertain a motion by 
plaintiff for leave to amend its complaint. Plaintiff under¬ 
took to amend its complaint as of right by serving a copy 
of its proposed amendment on defendant’s counsel and giv¬ 
ing the original to the Clerk of this Court for filing. There¬ 
after, plaintiff filed a motion for leave to file the amended 
complaint and the case came on to be heard on that motion. 
The Court has carefully considered that motion. The 
Court has also considered, in the light of the opinion of the 
Court of Appeals in this case, the proposed amendments 
which were not contained in the original complaint. It is 
the opinion of this Court that the proposed new matter 
adds nothing material to the claim and issue presented by 
plaintiff in its original complaint and, hence, granting leave 
to amend the complaint by adding the proposed new matter 
would be idle and would needlessly prolong the litigation. 
Accordingly, the motion for leave to amend the complaint 
is overruled. 

F. Dickinson Letts, 

Justice. 


July 6th, 1948. 


$ 
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SPECIAL APPENDIX OF STATUTES AND 
REGULATIONS INVOLVED. 

Statutes. 

The following statutes are involved: 

“Sec. 1002, Title 5, U. S. C.: 

« 

‘‘1002. Publication of information, rules, opinions, orders 
and public records. 

Except to the extent that there is involved ... (2) any 
matter relating solely to the internal management of an 
agency - 

(a) Every agency shall separately state and currently 
publish in the Federal Register . . . (3) substantive rules 

adopted as authorized by law and statements of general 
policy or interpretations formulated and adopted by the 
agency for the guidance of the public , but not rules ad¬ 
dressed to and served upon named persons in accordance 
with law. No person shall in any manner be required to 
resort to organization or procedure not so published . . .” 
(June 11, 1946, c. 324 §3, 60 Stat. 238). 


“Sec. 305, Tit. 44 U. S. C. 

“305. Documents to be published in Federal Register; com¬ 
ments and news items excluded. 

(a) There shall be published in the Federal Register (1) 
all Presidential proclamations and Executive Orders, ex¬ 
cept such as have no general applicability and legal effect 
or are effective only against Federal agencies or persons 
in their capacity as officers, agents, or employees thereof; 
(2) such documents or classes of documents as the Presi¬ 
dent shall determine from time to time have general appli¬ 
cability and legal effect; and (3) such documents or classes 
of documents as may be required so to be published by 
Act of the Congress; Provided , that for the purpose of this 
chapter every document or order which shall prescribe a 
penalty shall be deemed to have general applicability and 
legal effect . . .” (July 26, 1935, c. 417 §5, 49 Stat. 501) 
(Italics supplied). 
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44 U. S. C. Supp. § 311: 

“311. Report by Government agencies of documents is¬ 
sued; publication in supplement to Register. 

(a) On July 1, 1938, and on the same date of every 
fifth year thereafter, each agency of the Government shall 
have prepared and shall file with the Administrative 
Committee a complete codification of all documents which, 
in the opinion of the agency, have general applicability and 
legal effect and which have been issued or promulgated by 
such agency and are in force and effect and relied upon by 
the agency as authority for, or invoked or used by it in the 
discharge of, any of its functions or activities on June 1, 

1938 or on the same date of every fifth year thereafter_ 

(c) The codified doucments of the several agencies pub¬ 
lished in the supplemental edition of the Federal Register 
pursuant to the provisions of subsection (a) hereof, as 
amended by documents subsequently filed with the Divis¬ 
ion, and published in the daily issues of the Federal Regis¬ 
ter, shall be prima-facie evidence of the text of such docu¬ 
ments and of the fact that they are in full force and effect 
on and after the date of publication thereof.. (July 26, 
1935, c. 417, § 11, 49 Stat. 503, as amended June 19, 1947, 
c. 369, 50 Stat. 304; Reorg. Plan No. II, § 202, eff. July 1, 
1939,4 F. R. 2732, 53 Stat. 1435; Dec. 10,1942, c. 717, § 2, 56 
Stat 1045). (Italics supplied) 


Sec. 189, Tit. 30, U. S. C.: 

“189. Rules and* regulations; rights of State not affected. 
The Secretary of the Interior is authorized to prescribe 
necessary and proper rules and regulations and to do any 
and all things necessary to carry out and accomplish the 
purpose of , sections 181-194, 201, 202-208, 211-214, 223-229, 
241, 251 and 261-263 of this title, also to fix and determine 
the boundary lines of any structure or oil or gas field for 
the purposes thereof”.... (Feb. 25,1920, c. 85 § 32,41 Stat. 
450). (Italics supplied). 
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Sec. 203, Title 30, U. S. C. . 

“206. Inclusion of additional lands in lease 

Any person, association, or corporation holding a 
lease of coal lands or coal deposits under sections | 
291-208 of this title may, with the approval of the Sec- j 
retary of the Interior, upon a finding by him that it will 
be for the advantage of the lessee and the United j 
States, secure modifications of his or its original lease ! 
by including additional coal lands or coal deposits con* j 
tiguous to those embraces in such lease, but in no event j 
shall the total area embraced in such modified lease j 
exceed in the aggregate two thosuand five hundred and 
sixty acres. Feb. 25, 1920, c. 85 § 3, 41 Stat. 439.” 


Exhibit F 

57 Regulation 193.3 Federal Code of Regulation, 
Title 43, is as follows: 

7 I 

‘‘SHOWING REQUIRED THAT AN ADDITIONAL j 
COAL MINE IS NEEDED. 

The General Land Office will make favorable recommen- ; 
dation that leasing units be segregated and that auctions j 
be authorized only in cases where there has been furnished j 
a satisfactory showing that an additional coal mine is 
needed and that there is an actual need for coal which j 
cannot otherwise be reasonably met. 79 ... (Italics supplied), i 
This regulation, together with others relating to public | 
mineral land, was published in pamphlet form by the De¬ 
partment of the Interior with a preface from which the 
following is excerpted: 

(These) “regulations were codified and published pursuant 
to section 11 of the Federal Register Act, as amended (50 ! 
Stat 304 ; 44 TJ. S. C, Sup. 311).” ! 

• • # 

I 

/ j 

“The Federal Register Act makes the documents which 
were codified and published pursuant thereto prima-facie j 
evidence of the text of such documents and of the fact 


\ 
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that they are in full force and effec i on and after the date 
of publication.” 


“193.15 Modification of leases. Under section 3 of the 
Act of February 25, 1920 (41 Stat. 439; 30 U. S. C. 203), 
where a lease has been issued, modifications may be secured 
to include therein additional contiguous coal lands or coal 
deposits, not exceeding a total of 2,560 acres in the lease. 
Under section 4 of the Act, upon satisfactory showing by 
the lessee that all of the workable coal within a tract cov¬ 
ered by the lease will be exhausted, worked out, or removed 
within three years thereafter, additional tracts may be 
leased, which, including the lands or deposits remaining 
in the lease, shall not exceed 2,560 acres, such lease of ad¬ 
ditional lands to be made under similar procedure and on 
the same conditions as original leases. (Par. 17, Circ. 
679, Apr. 1, 1920, 47 L. D. 494). 
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IN THE 


©nitcij States Court of ggpeals 

jFor tfje Sistrict of Colombia Circuit 


No. 9946. 

(Special Appeal No. 9932) 


Sheridan-Wyoming Coal Company, Inc., Monarch, 

Wyoming, Appellant , 

V. I 

Julius A. Kbug, Department of Interior Building, 
Washington, D. C., Appellee. 

i 

_ 

i 

Appeal from the District Court of the United States for the 
District of Columbia and Petition for Special Appeal. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This suit invoked the jurisdiction of the District Court 
under Title 28, United States Code, Sec. 41 (1) and Secs. 
301; 305 of Title 11, D. C. Code (1940). This appeal and 
petition for special appeal are brought under Title 17, § 101, 
District of Columbia Code (1940). j 

i 

STATEMENT OF THE CASE. 

A. The Facts. 

Plaintiff-appellant at this moment stands at the brink 
of economic disaster and eventual bankruptcy. Some ! 
fourteen years ago the government of the United States, j 
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pursuant to a general policy of preventing the creation of 
unneeded competition in the chronically sick coal indus¬ 
try, insofar as it could, took certain legal and authorized 
actions more fully described hereinafter, to prevent, by 
sound economic planning, the creation of unneeded new 
coal mines on Federal coal lands. Thus, in times of pros¬ 
perity the people would not be led into the creation of new 
enterprises in a normally sick and overcrowded industry, 
the return to which was and is indisputably inevitable. 

The appellee, a lessor of the appellant for Federal coal 
lands, now proposes to create new Federal competition 
for appellant by granting certain leases to a newly es¬ 
tablished state mine, the Big Horn Coal Company, by 
granting them certain coal leases which it is herein sought 
to enjoin. The appellee seeks to accomplish this without 
repealing the regulatory law preventing it and despite the 
withdrawal of the public lands in question for this public 
purpose some fourteen years ago. 

; While the export coal industry is now enjoying a boom, 
the Monarch area coal industry is, due to its low grade 
non-exportable sub-standard non-storable coal, already suf¬ 
fering a return to its long-term drastic downtrend (See 
Graph, Exhibit F, Original Complaint). 

Appellee, Sheridan-Wyoming Coal Company, is a lessee 
of certain Federal coal lands in and around Monarch and 
Sheridan, Wyoming. It operates the Monarch mine in 
part upon such land which was leased in 1943 and pre¬ 
viously thereto held Federal coal leases and operated 
1 coal mines in this same area long before 1934. 

In late 1943,. the Big Horn Coal Company, a subsidiary 
of the gigantic road building contractor Peter Kiewit & 
Sons 1 of Denver, Colorado, somehow prevailed upon the 
State of Wyoming, with whom Kiewit had many road build¬ 
ing contracts, to allow them to establish a new mine in this 
immediate area by leasing State lands. Some few months 

i 

ilts size may best be judged from the fact that it has had backlogs of 
contracts running in the neighborhood of 70 to 80 million dollars. (Affidavit of 
D. H. Pape, Joint App. p. 9). 
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later, in early 1944, the Big Horn Coal Company started 
producing this substandard type of coal in direct competi¬ 
tion with appellant. The disastrous effect of this competi¬ 
tion, in a declining market for this substandard type of 
coal, is apparent from the Graph marked Exhibit F. 2 The 
Big Horn Coal Company was also able to prevail upon the 
State of Wyoming to grant them preferential treatment to 
strip mine only the cheaply available surface coal without 
being required to mine the less accessible underlying coaL 
Big Horn, without such preferential treatment, would have 
its production costs raised to a level which would put it 
on equal footing with appellant and other small coal com¬ 
panies. 

This cream-skimming operation is, of course, at the ex¬ 
pense of mining the natural resources of the State of Wyo¬ 
ming wUstefully. The Big Horn Coal Company undoubt¬ 
edly counts on being able to continue to persuade agents 
of the appellee Krug to grant them the same preferential 
treatment to which they have become so accustomed. Ap¬ 
pellant, however, is bound to observe sound resource con¬ 
servation regulations with its Federal land as it has done 
heretofore. 

When the Big Horn Coal Company established its new 
mine on State lands it simultaneously applied for a Fed¬ 
eral lease. Big Horn claimed this Federal lease was eco¬ 
nomically necessary to justify the investment required for 
the establishment of its new state mine. The Big Horn 
Company was, of course, on notice of long published and 
established rule of Regulation 193.3 in force since 1934. 
This rule forbids Federal leases for new mining enter¬ 
prises upon Federal coal lands, barring proof of consumer 
need which cannot otherwise be supplied. Nonetheless, 
they had such confidence in being able to persuade the of¬ 
ficials of the Department of the Interior to make an ex¬ 
ception to the rule of 193.3 in their favor, or to have them 
cast it aside completely, that they proceeded with their 


2 The figures represented graphically here were taken from official sources 
of the IJ. S. Department of the Interior and are printed at p. 29 Jt. App. 
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application which was protested even before* its publica¬ 
tion by the appellant, and also by the Montana Coal Oper¬ 
ators ’ Association, Coal Producers’ Association of Wash¬ 
ington, Utah Coal Operators’ Association, and Colorado 
and New Mexico Coal Operators’ Association. 

The effect of their Fabian departmental tactics, while 
hastily proceeding with opening and pushing their State 
mine, was to create the fraudulent appearance of “going 
concern values,” hardship and equities when the Federal 
lease was finally considered. Thus the small state lease 
was'to be used as a springboard to the vast Federal re¬ 
serves. 

The three departmental decisions in the instant case 
(set forth at pp. 9-18, Jt. App.) were based upon a hear¬ 
ing of the matter before the Hon. Oscar L. Chapman, 
Undersecretary of the Interior, held at Denver, Colorado, 
his legal residence. Although only one of the decisions 
bore the Undersecretary’s name, he, as senior officer cog¬ 
nizant of the matter, controlled the policy of all three deci¬ 
sions. 

None of the three administrative decisions in the instant 
case make a finding of need for the additional new mine, 
nor do they make a finding of an old 4 mine which might 
alter the need requirement. 

The italicized portions 5 of the first administrative deci¬ 
sions (dated April 10,1947) are an excellent example of the 
arbitrary and capricious tenor of the entire proceeding. 
The last paragraph of page 10 starts off with “This office 
will not countenance any deliberate attempts to circumvent 
the above quoted regulation”. (Regulation 193.3.) And it 
then proceeds to do that very thing. In that paragraph 
the decision asserts a failure of protestants to prove bad 
faith on the part of the Big Horn Coal Company is filing 

s Big Horn had delayed publication of this application from 1943 to 1945 by 
requesting a special 8 4 royalty rate (21 below the usual Federal rate). 

4 The first decision made gestures in that direction of a vague and implica- 
tory character; later decisions definitely found “new mine.” 

6 Pages 10 and 11, Joint Appendix. 


\ 
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their application. This is completely specious. Their sub¬ 
jective intention is irrelevant. The indisputable fact is that 
they did establish a new mine. They are chargeable with i 
notice of the prohibitary regulation. 

In the next paragraph, it says that “Regulation 193.3 
does not apply to cases where Federal lessees seek ad¬ 
ditional land”, ignoring the fact that this is by express 
Act of Congress authorizing preferential treatment in 
granting additional land to Federal lessees only (30 U. S. C. 

203; 43 C. F. R. 193.15) and that Big Horn is not a Federal j 
lessee. Beyond this erroneous principle, there is an er¬ 
roneous implication that Big Horn is an old State mine. 

But the implication is false since the war-baby State mine 
was started after the application for the Federal lease. 

In the next sentence a shift is made of the ground of 
qualification from whether Big Horn is a new mine since 
1934 to a test of whether it is now a going concern, which, 
of course, is completely immaterial. This cannot be used 
as the equivalent of a finding of an old mine, because, 
indisputably, Big Horn did not become a “going concern”, 
until after they had filed their Federal lease application 
and started their temporary operations on State land. 

In the next paragraph, a full admission is made that 
issuance of the proposed leases does not meet the criteria 
of Regulation 193.3 in the following language: 

“The usual criteria to determine the need for a new j 
mine under Regulation 193.3 do not apply”. 

i 

because Big Horn was a *‘going concern”. (No such excep- I 
tion can be found in the Regulation, its history, policy or j 
application.) 

The recitals in the next paragraph continue with other ; 
pretexts for not applying 193.3: 

(the) “evidence fails to disclose that its operation j 
(Big Horn’s) has jeopardized the continuance of the 
competing Sheridan-Wyoming mine”.® 

e The uncontro verted evidence does show Big Hon has reached a production ! 
equal to Sheri dan-Wyoming’s 1943 sales and taken a lion’s share of the 
present market for this substandard coal (Graph, Exhibit F, Joint App. 29). 
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Tliis is a clever avoidance of the question whether there 
was any consumer need for Big Horn’s new mine. It was 
an absurd use of war-prosperity as a test of postwar real¬ 
ities. Appellant will therefore not labor the point that 
the evidence and administrative record did plainly disclose 
that Big Horn’s operation would jeopardize the continu¬ 
ation of the Sheridan-Wyoming Coal Company. Indeed, 
hppellee indirectly admits this later by pointedly failing 
to make any finding of consumer need for the Big Horn 
Coal Company in this or his two subsequent decisions. 

In the second and third paragraphs of page 11 of the de¬ 
partmental decision of April 10,1947 (Joint App. p. 11), ap¬ 
pellee attempts to set up a totally unprecedented new bur¬ 
den of proof plainly at variance with the language of the 
Regulation. (The Regulation requires that there be a 
“showing of need” thus placing the burden of proof 
upon the applicant.) Appellee here attempts to read into 
the Regulation a burden of proof against protestant (ap¬ 
pellant) under Regulation 193.3. Thus, appellant would be 
charged with the burden of proving a negative—“no need”. 
Redoubled effort is thus made to place a burden of proving 
bad faith by the Big Horn Coal Company onto appellant. 
This was a palpable error of law under the terms of Reg¬ 
ulation 193.3. Logically whether Big Horn filed their ap¬ 
plication in bad faith makes no difference. The plain fact 
is that they did file their application for a Federal mine 
and a bit later started a new mine—their temporary opera¬ 
tions on State land. Big Horn is a new mine, and therefore 
must prove consumer’s need. 7 

The second decision (dated July 29, 1947) (Joint App. 
p. 13) clarified the question of a new mine in the following 
language at top of page 16, Joint Appendix: 

“In essence, a new mine was created” (Italics sup¬ 
plied). 


t Note that all previous action by the Department had been taken ex parte, 
because Big Horn’s application was until then an official secret from its com¬ 
petitors being prior to the statutory advertising (see supra, p. 3). 
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i 
i 

At page 19 {id.) it is stated: j 

“to grant a lease to Big Horn leaves open the pos- ! 
sibility of continued existence of both the applicant 
and its present competitors”. (Italics supplied.) 

i 

Thus, although there was no finding of a new mine, the j 
requisite finding of need was completely omitted, and a 
finding of possibility of continued existence was substi¬ 
tuted. This was a palpable error of law, and a part of 
the continued search for plausible pretexts to reach a pre¬ 
determined arbitrary result. 

The third decision (dated October 22, 1947) expressly 
refuses to decide the question of future consumer need j 
which is inevitably the basis of the “showing of need” re¬ 
quirement as shown at pages 21 and 22, Joint Appendix: j 

i 

! 

“The prognosis made by Sheridan-Wyoming as to its | 
own future is at best hypothetical. Such a forecast j 
of the probable future production of a single unit in I 
the bituminous coal industry necessarily depends for 
its accuracy upon fortuitous concurrence of numerous j 
economic factors and the reactions of specific custom¬ 
ers to conditions not yet in existence.” 

I 

Yet, obviously, some prognosis must be the basis of any j 
finding of consumer need. 

It continues with the remarkable fallacy that a com¬ 
pany buying new mining equipment of the latest type j 
makes no investment .unless it borrows money. If it uses 
its own cash or its current profits, says the appellee, no j 
investment is made. Thus, appellee says Sheridan made 
no investment since it last borrowed money (prior to j 
1934). * | 

Accent on bigness of Big Horn is the closing keynote j 
of this decision. Without finding consumer need, without j 
finding “old mine”, the very thing which makes Big 
Horn’s violation of the Regulation the more menacing is j 
used as the pretext for exemption. 


i 


i 


I 
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So, upon a great parcel of fallacies, pretexts, and non- 
sequitnrs, Big Horn is granted exemption from the law 
of the land essentially because it is big. 

At pages 23 and 24, Joint Appendix, the following lan¬ 
guage appears: 

“What the decision would be were a case presented 
where a new mine opened on non-Federal lands with 
inadequate reserves to enable it either to exist for 
any period of years or to establish a position of im¬ 
portance in the industry through successful mining 
and sales of its coal in relatively large volume is 
not a matter for determination in this proceeding/ * 

But this is exactly the case presented. The new Big 
Horn Coal Company filed a Federal lease application when 
they started their new mine. This they did because of 
inadequate reserves (which had to be and was asserted 
under oath in the application). Then, the very question 
to be determined is whether or not “existence for any 
period of years” (what period?) or “establishing a po¬ 
sition of importance” (i.e., mere bigness) can be substi¬ 
tuted for the finding of need required by the law of 
Regulation 193.3. 

This attempt to side-step the plain language of the 
Regulation and its long-standing interpretation is indica¬ 
tive of the character of the entire proceeding. Even the 
new rule illegally attempted is stated in terms of the 
utmost vagueness and inconsistency, with the obvious pur¬ 
pose of making Big Horn its sole beneficiary. 

B. Nature of the Suit. 

The suit is brought by a long-standing Federal coal • 
lessee to prevent appellee or his agents from illegally is¬ 
suing certain Federal coal leases which would thereby 
' create illegal competition against appellant. New coal 
mines on Federal land constitute illegal competition un¬ 
less a consumer need for their production exists (Regu- 
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lation 193.3). Appellant is a member of the class-Federal 
coal lessees-given a legal right of protection against snch 
unneeded new competition by the Regulation. The Regu¬ 
lation binds appellee in this respect both as part of ap¬ 
pellants y lease and as a statutory Regulation. Appellant 
imminently is threatened with immense and irreparable 
harm of uncertain amount by the illegal issuance of the 
lease. 

The original complaint alleged (Joint Appendix, pp. j 
1 thru 7): j 

(1) That Big Horn is a new coal mine, founded on state 
land in 1943 and that Big Horn simultaneously applied for j 
the Federal leases (Complaint, Par. 5); 

i 

(2) That appellant, promptly on learning of the appli¬ 
cation, filed protest (Complaint, Par. 6); ! 

i 

(3) That the protest was fully litigated before the De- j 
partment on the ground of violation of Regulation 193.3 j 
(Complaint Par. 7, 8, 10, 11 and 12); 

(4) That the issuance of the lease is illegal because the 

necessary findings of fact under the Regulation have not 
been made (Complaint, Par. 12 and 13); j' 

(5) That the Regulation has the force of statute (Com- j 
plaint, Par. 15). 

(6) That the lease is illegal on the independent ground j 

that the land has been effectively withdrawn from the j 
public domain (Complaint, Par. 14); J 

(7) That plaintiff-appellant is a member of the special j 
class established by the Regulation (Complaint, Par. 15) 1 
and that the imminent issuance of the lease will result | 
in damage of large but unascertainable amount to plaintiff : 
by creating further and more effective, but illegal, compe¬ 
tition from Big Horn (Complaint, Par. 16) in the limited; 
market for Monarch area coal (Graph, Exhibit F). 


I 

i 
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The Complaint prayed for temporary restraint, tempo¬ 
rary injunction and permanent injunction against such 
illegal issuance. 

This Court affirmed the original ruling of Justice Holtzoff 
that the original complaint failed to state a cause of action, 
noting that the original complaint did not establish ap¬ 
pellant’s status as a Federal coal lessee nor set out the 
terms of its lease. 

Plaintiff-appellant then promptly sought to amend the 
original complaint by adding the following allegations: 

1. That appellant presently holds and has fully com¬ 
plied with a Federal coal lease issued in 1943, a suc¬ 
cessor to older leases. (Amended Complaint, Par. 
1(d), Jt. App. p. 41). 

1 2. The full text of appellant’s lease. (Amended Com¬ 
plaint, Par. 1(d) and Exhibit J, Jt. App. p. 52). 

3. That, ever since 1934 the uniform departmental rule 
has required and resulted in the denial of leases un¬ 
less the finding of consumer need, requisite under the 
Regulations, could be made. (Amended Complaint, 
par. 1(c), Jt. App. p. 41). 

4. That in reliance on that rule, and in accordance with 
the requirements of its lease, plaintiff has invested 
huge sums in mining equipment and the cutting of 
new entries (Amended Complaint, par. 1(e) (f) and 
(g), Jt. App. p. 42). 

Relief identical with that requested in the original com¬ 
plaint is sought. 
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C. Prior Proceedings. 

(1) Before Justice Holtzoffz 

Originally in November of 1947 appellee filed a motion to 
dismiss appellant’s complaint, supporting that motion with 
the following four points: 

(1) The United States was a necessary party. 

(2) The Big Horn Coal Company was a necessary 
party. 

(3) The plaintiff had no standing to sue. 

(4) The appellee was not bound by his own statutory j 
regulation, but might exercise an over-riding abso¬ 
lute discretion. 

i 

i 

Justice Holtzoff correctly ruled on the first two points: j 
the United States was not a necessary party, in view of the j 
allegation that appellee was exceeding his authority; and ! 
Big Horn was not a necessary party, since until a lease 
was issued Big Horn could never acquire a legal right to it. j 

Further, Justice Holtzoff ruled in appellee’s favor on j 
the latter two points. This he did despite appellant’s oral 
argument based on the affidavit of its own lease. Justice | 
Holtzoff accepted the lease as a fact, as is indicated by his 
opinion (pars. 3 & 4, Opinion, Jt. App. p. 36). j 

Appellant regrets it did not move to amend its complaint 
at that point to include its own lease. Such amendment, how¬ 
ever, appeared totally vain in view of Justice Holtzoff’s 
previous consideration of the lease during argument and 
his sweeping adverse views of the substantive law, not¬ 
withstanding anything the lease might contain (pars. 3 & 4, j 
Opinion, Jt. App. p. 36). 

Justice Holtzoff concluded by dismissing the complaint 
• and denying preliminary injunction on the ground there j 
was no reasonable probability plaintiff could ultimately 
prevail. 


i 
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(2) In This Court on Prior Appeal 

Upon appeal this Court affirmed the action of Justice 
Holtzoff, indicating that appellant had not sufficiently- 
pleaded its real claim: 

“Appellant’s second point is that it is, and has been for 
some time, a lessee of federal coal lands; that the regu¬ 
lation above mentioned, having the force of a statute, 
was part of its lease; and that this combination of 
circumstances created in it a property right which was 
threatened with invasion by the new lease. Appellant 
says that the claim thus depicted falls within the doc¬ 
trine of the Chicago Junction Case and kindred cases 
and under the general considerations which controlled 
the Court in deciding Federal Communications Comm’n 
v. National Broadcasting Co. (KOA) and similar cases. 
Those cases involved claimed protection against threat¬ 
ened invasion of special interests, amounting to prop¬ 
erty rights, created by statute or valid regulation, in 
persons in certain circumstances, or those having, or 
granted, contracts or licenses. Under the decisions, 
those persons were entitled to sue. The difficulty with 
the contention in the present case is that no such claim 
was stated in the complaint. Appellant did not allege 
in its complaint that it was or is the lessee of federal 
coal lands, or indicate the nature, content or extent 
of any lease.” Sheridan-Wyoming Coal Co. Inc. v. 
Krug, #9704, App. D. C. Mar. 29, 1948. (Footnotes 
omitted; italics supplied.) 

1 Appellant moved this Court for permission to supply 
below these indicated deficiencies of pleading. Appellee 
opposed, and an informal hearing was held. This Court 
then amended its judgment by granting leave to the District 
Court to permit such amendment. 

(3) Before Justice Letts Below 

The day after this Court’s mandate was received in the 
District Court, appellant filed an amended complaint as of 
course under Federal Rules of Procedure, Rule 15, and also 
filed a motion for leave to file said amended complaint. The 
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amendments supplied the deficiencies indicated by this 
Courts opinion. Appellee did not present an order on the 
mandate of affirmance to Justice Holtzoff until after this 
motion had been filed. 

Appellee did not move to strike the already filed amended 
complaint, but did oppose the motion for leave to file it. 
Justice Letts heard and overruled the motion and filed a 
memorandum opinion thereon. (Copy attached at page 55, 
Jt. App.) 

The stated reason for overruling appellant’s motion was 
that “the proposed new matter adds nothing material to the 
claim and issue presented by plaintiff in the original com¬ 
plaint.” In the light of this Court’s opinion, this was a 
ruling that the amended complaint did not state a cause of 
action. Justice Letts’ action was therefore tantamount to 
dismissal of the amended complaint with prejudice. 

Accordingly, appellant promptly filed a general appeal 
from this order and simultaneously applied to this Court 
for the allowance of a special appeal thereon, and for the 
continuance of temporary restraint. This Court granted 
the temporary injunction pending appeal and ordered the 
cause down for hearing. On the same day that this Court 
granted temporary restraint, appellee filed a motion to 
dismiss the general appeal together with a memorandum in 
support thereof to which appellant filed answer. There is 
now pending before this Court a general appeal, a contested 
motion to dismiss it, and a contested application for a 
special appeal. 

STATEMENT OF POINTS. 

The District Court (by Mr. Justice Letts) erred in its 
substantive ruling that the amended complaint adds nothing 
to the original complaint because the former plainly shows 
that: 

I. Appellant has standing to sue on the independent 
grounds of (a) its contractual status as a lease holder; (b) 
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its status as a member of a specially regulated class— 
Federal coal lessees. 

II. Appellee’s proposed action in issuing the Big Horn 
lease is illegal. 

A. It violates both the literal terms and long standing in¬ 
terpretation of Regulation 193.3. 

B. In its effect upon a regulated class it is: 

1) Violative of regulation 193.3 which has the effect 
of statute: 

2) An unfairly discriminatory departure from the reg¬ 
ulatory law; 

3) An illegal retroactive repeal after investment and 
reliance; 

4) Forbidden by departmental stare decisis in a mat¬ 
ter affecting land; 

5) Forbidden by previous withdrawal; 

C. It is also forbidden by a lease term—The Regulation 
—incorporated by 

1) Paragraph One—Express inclusion of the author¬ 
izing statute 

2) Paragraph Six—Reference to the regulations 

3) Estoppel 

4) Operation of law 

5) The Withdrawal 

' _ / 

m. Equitable relief is the proper remedy. 

A) Irreparable damage uncertain in amount 

B) No forum after issuance 

IV. Appeal properly lies. 

A) General Appeal—The order finally termi¬ 
nates the suit 

B) Special Appeal—Justice requires a decision 
on the substantive merits 
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SUMMARY OF THE ARGUMENT. 

I. With Respect to Standing to Sue. 

A legally protected right, namely freedom from unneeded 
competition on Federal lands, of the plaintiff-appellant 
would be invaded by appellee’s threatened illegal action 
of creating a new unneeded Federal mine (Big Horn) be¬ 
cause: 

A. This Regulation was incorporated by reference into 
plaintiff-appellant’s lease. Violation thereof is a wrong to 
plaintiff’s property rights acquired by contract . Similar 
rights arise by estoppel. Appellant has expended great 
sums for modernization in reliance upon the well settled 
interpretation of the Regulation and the practice of deny¬ 
ing Federal leases to unneeded new coal mines. 

B. Appellant is a member of a limited and regulated 
class—existing Federal coal mines. The purpose of Reg¬ 
ulation 193.3 is to protect that class by restricting its mem¬ 
bership against wasteful and unneeded new competition. 
This purpose is manifest in the regulation, and in the con¬ 
temporaneous letters of Secretary Ickes, as well as from 
the hitherto uniform rule expressed in opinions in recent 
cases applying the Regulation. A member of a specially 
protected and regulated industry, it is well settled, has 
standing to sue an officer, threatening to breach the reg¬ 
ulatory laws governing the industry in favor of a com¬ 
petitor who cannot meet the regulatory requested. Such 
action is also a wrong to appellant because discriminatory 
against his franchise. 

n. With Respect to the Illegality of the Appellee’s 

Threatened Lease. 

The Mineral Leasing Act grants the appellee authority 
to make regulations with the effect of statute governing 
Federal coal leases. He is required to publish these in the 
Federal Code of Regulations, and has so published Regula¬ 
tion 193.3 Repeated subsequent reenactment of the parent 
Act by Congress amount to adoption of the Regulation by 
Congress. 
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A. The Regulation requires that an additional (i.e., new) 
Federal coal mine shall be approved only where there is 
a consumer need for its production which cannot otherwise 
reasonably be supplied. The appellee has not made the 
requisite findings of fact (i.e., either that Big Horn is an 
“old”— i.e., non-additional mine; or that there is a con¬ 
sumer need for its production). 

Appellee’s own long standing and uniform interpretation 
of the Regulation is completely in accord with the view that 
the Regulation is a binding rule of law; and that these find¬ 
ings of fact are requisite to leasing. 

B. Violation of the Regulation is illegal, in view of appel¬ 
lant’s status as a Federal coal lessee, for the following 
reasons: because the Regulation has the force of statute; 
because the parent Act has been subsequently reenacted; be¬ 
cause arbitrary discrimination in favor of Big Horn would 
result; because “stare decisis” requires adherence to ap-. 
peellee’s Jiitherto uniform interpretation of a Regulation 
affecting land; and because the land has been withdrawn 
from leasing for unneeded mines. 

C. Violation is also illegal, in view of appellant’s property 
rights acquired by the contract of leases, because the Regu¬ 
lation is a term of appellant’s lease on the following 
grounds: through express inclusion of the Mineral Leasing 
Act in Paragraph One of the lease with resultant necessary 
inclusion of the Regulations which have become a part there¬ 
of ; through reference to the Regulations in Paragraph Six; 
by estoppel, since appellant has made heavy investment in 
justified reliance on the Regulation and its uniform inter¬ 
pretation ; by operation of law, since every contract incor¬ 
porates relevant law regardless of express inclusion, and 
because the withdrawal is similarly incorporated. 

m. With Respect to the Propriety of Equitable Relief. 

Equitable relief in the form of an injunction is proper 
because large but unascertainable damage will result from 
the imminent threatened illegal act of appellee. A federal 
coal lease will enlarge Big Horn’s reserves and reduce its 
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costs. Sheridan’s revenues would be sure to suffer further, 
but in indefinite amount. 

Moreover, once the lease is issued, plaintiff-appellant 
loses all forum under the doctrine of Brady v. Work. Big 
Horn is a foreign corporation not subject to the service of j 
process here. Appellee is not subject to service elsewhere, j 
Yet, once the lease was issued to Big Horn and it thereby j 
acquired a color of right, Big Horn becomes a necessary 
party. Thus, appellant would have no remedy whatever j 
against appellee for the cancellation of the lease once is- j 
sued. 

i 

IV. With Respect to the Propriety of Appeal. 

Logically, the denial of amendment is here tantamount 
to dismissal for failure to state a cause of action. 

A) Justice Letts has overruled plaintiff-appellant’s mo- ! 
tion to amend the complaint. The attached amended com- | 
plaint alleged appellant’s status as a Federal coal lessee and j 
the terms of appellant’s lease. This Court had ruled that, j 
without those amendments, the complaint did not state a j 
cause of action. Justice Letts stated as the sole ground of 
his decision that the amendments 4 ‘add nothing material” j 
to the original complaint. Ergo, he ruled the amended | 
complaint does not state a cause of action. Realistically, j 
such a ruling is tantamount to a final dismissal. 

Precedent ( United States v. Lehigh Valley R. R. and re- j 
lated cases) supports the same conclusion— i.e. where 
denial of amendment amounts to an adverse final ruling of j 
substantive law on a point left open on prior appeal, it is ap-! 
pealable as tantamount to dismissal. 

B) In any event, special appeal can and should be al-j 
lowed. This Court has jurisdiction to allow appeal from! 
“any other interlocutory order”. It is submitted that: the 
amended complaint fully states appellant’s real cause ofi 
action; this Court has not yet ruled thereon; the District 
Court has made an unfavorable substantive ruling; and 
justice requires that so fundamental a substantive ruling! 
be reviewed. 



* ARGUMENT. 

/ L The Appellant Has Standing To Sne. 

> The appellant has standing to sue on two separate and 
independent grounds of legal relationship, one of contract, 
the other of regulatory status. 

(A) Under its contract of lease. 

The first independent ground of its legal standing to 
challenge the illegal issuance of the Big Horn lease arises 
from appellant’s contractual relationship with appellee 
by virtue of the nature, content and extent of its contract 
of lease, and the property rights arising therefrom. 

Very similar facts were present in the case of Frost v. 
Commission, 278 U. S. 515 (1928). 

' There an individual cotton ginner holding a non-exclusive 
license from the governmental authority sought to enjoin 
the illegal issuance of a similar license to a prospective com¬ 
petitor, a cooperative cotton ginning corporation. • 

! The Oklahoma statute governing cotton ginning as a 
specially regulated industry provided generally that “the 
(State corporation) commission may deny a permit for the 
operation of a gin where there is no public necessity for it 
hnd may authorize a new ginning plant only after a showing 
is made that such plant is a needed utility, {id. at 519) 
(Italics and parentheses supplied.) 

1 A subsequent amendment to the statute required the 
commission to issue licenses to cooperative corporations 
regardless of need {id. at 518). This amendment was held 
to be discriminatory and the classification unreasonable. 
Therefore the proposed issuance of the permit was held 
illegal and enjoinable as denial of equal protection of the 
laws and due process of law under the Fourteenth Amend¬ 
ment. In the instant case, of course, no amendment of the 
regulatory law is involved; merely an illegal interpretative 
departure therefrom (the element of discrimination is fully 
treated at p. 28, infra). 
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The defendant attacked the plaintiff’s standing to sue , ! 
and right to invoke equity to prevent even an admittedly 
illegal act on the ground that an invaded property right | 
was lacking. 

The Court held (1) that the non-exclusive license of plain- | 
tiff was supported by consideration thus creating a legally 
protected right in the form of franchise. The Court also I 
held (2) that the discrimination forbidden by law necessar-1 
ily casts its effect on the class discriminated against render-; 
ing enjoinable at its suit both the author and beneficiary of 
the discrimination. The opinion goes on to say at page 521, 
id: 

i 

“Appellant, having complied with all the provisions 
of the statute, acquired a right to operate a gin in the, 
city of Durant by valid grant from the state acting 
through the corporation commission. While the right! 
thus acquired does not preclude the state from making! 
similar valid grants to others, it is, nevertheless, ex¬ 
clusive against any person attempting to operate a gin 
without obtaining a permit or, what amounts to thd 
same thing, against one who attempts to do so under d 
void permit; in either of which events the owner may 
resort to a court of equity to restrain the illegal oper¬ 
ation upon the ground that such operation is an in¬ 
jurious invasion of his property rights. The injury 
threatened by such an invasion is the impairment of 
the owner’s business, for which there is no adequate 
remedy at law. 

If the proviso dispensing with a showing of public 
necessity on the part of the Durant and similar com L 
panies is invalid as claimed, the foregoing principles 
afford a sufficient basis for the maintenance of the pres¬ 
ent suit, against not only the Durant Company, but 
the members of the commission, who threaten to issue 
a permit for the establishment of a new gin by that 
company without a showing of public necessity.” 
(Italics supnlied.) 

In summary, the factual differences in the Frost case and 
the case at bar serve to emphasize the superior ground pf 
the latter: 


I 

i 
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(1) In the Frost case, the discrimination was accom¬ 
plished by statutory amendment. In the instant case, the 
regulation, having the force and effect of statute, is left 
intact. The arbitrary discrimination is sought to be ac¬ 
complished through outlandish interpretation. 

(2) In the Frost case the plaintiff had a mere franchise 
instead of a contract of lease containing the protecting 
regulation. 

(3) In the Frost case the Constitution of the United 
States rendered illegal the proposed action of the govern¬ 
mental officer even though authorized by statute, while in 
the instant case the proposed action of the government 
officer not only finds no support in statute but also is ren¬ 
dered, illegal by a regulation having the force of statute 
(see p. 26 infra). 

(B) Under appellant’s status as a member of a limited and 

regulated class. 

Appellant has a second independent ground of legal 
standing to challenge illegal issuance of the Big Horn 
lease by virtue of its status of membership in a regulated 
class (Federal coal lessees). This status gives it a special 
interest, amounting to a proprietary right, created by a stat¬ 
utory competition regulation (193.3 F. C. R. 43) affecting 
members of the class. 

This second ground rests on the Chicago Junction case 
(Baltimore & Ohio R. R v. United States, 264 U. S. 258) 
and related cases, notably Federal Communications v. Na¬ 
tional Broadcasting Company (KOA) 319 U. S. (1943). 

There the Baltimore & Ohio Railway sought to enjoin a 
competitor, the New York Central, from acquiring certain 
terminal facilities. Mr. Justice Brandeis spoke for the 
court in holding that the B & 0 had a legally protected 
right under a general provision of the Interstate Commerce 
Act forbidding acquisition of terminal railroads by a single 
line (here New York Central) unless such acquisition (or- 
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dinarily prohibited under the statute) was proved in the j 
public interest. On allegation that there was no evidence I 
to support the finding of the Interstate Cbmmerce Commis- j 
sion that New York Central’s acquisition was in the public j 
interest, the Court held injunction should issue at the suit 
of B & 0. | 

The language of Mr. Justice Brandeis speaking for the j 
Court in this situation is most illuminating: 

“The Transportation Act of 1920 . . . made provi¬ 
sion for securing joint use of terminals; and it pro- i 
hibited any acquisition of a railroad by a carrier un¬ 
less authorized by the Commission. By reason of this j 
legislation, the plaintiff’s being competitors of the New 
York Central and users of the terminal railroads there- i 
fore neutral, have a special interest in the proposal to j 
transfer the control of that company.” 

| 

In the instant case there is a regulation having the force 
of law which forbids the issuance of the lease in question; j 
aside from the fact that this regulation has been expressly j 
made a part of appellant’s lease, the regulation has thel 
force and effect of statute, and confers the protection of 
special interest even though no express right was con¬ 
ferred upon the appellant by the regulation. 

Here, too, we have a general negative rule with excep-j 
tions requiring definite findings. Any member of a regu-j' 
lated class who is damaged by a violation of a regulation has! 
a right to sue to protect his special interest. In the Chicago 
Junction case, any member of the class affected by the 
Transportation Act, who was damaged by its violation, had 
a right to sue irrespective of the fact that the Transporta J 
tion Act conferred no express rights upon the class. Such| 
a right is necessarily implied from general language pro^ 
tecting the class. 

This “aggrievement” or “special interest” status, re+ 
quired to put in motion statutory review provisions in the 
Chicago Junction case, is further elucidated by the case of 
Federal Communcations Commission v. National Broad¬ 
casting Company (KOA) 319 U. S. 239. There the factor 
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of wrongful competition was held sufficient interest to es¬ 
tablish standing to sue. Such a status was necessary to 
qualify under a judicial review statute requiring aggrieve¬ 
ment as a requisite. Again, as in the Chicago Junction 
Case, supra, it was not the formal provision for judicial 
review which protected against wrongful competition, but 
rather the substantive statute (Federal Communications 
Act) which limited competition and thereby created a legal 
right against “off-limits” competition the violation of 
which constituted the necessary aggrievement. 

This principle underlies the Chicago Junction case. There 
a railroad had to make a showing of public necessity to 
engage in a certain type of competition otherwise forbidden 
by the Interstate Commerce Commission Act. Failing the 
showing, any member of the protected class—shippers and 
competing railroads—might enjoin. The same principle 
applies to the instant case with equal force, because of the 
provision of Regulation 193.3. 

The rule of these cases may be summarized as standing 
for the proposition that: where any law limits a sphere of 
competition it must of necessity create substantive rights 
for those who are within that sphere against arbitrary 
admission of a favorite newcomer and of necessity there 
must exist standing to sue to protect that right once cre¬ 
ated and it matters not whether aggrievement under a stat¬ 
utory review procedure is the method of enforcement or 
the enjoinment in personam of an officer’s unauthorized 
act. 

IL Issuance of the Lease in Question is Illegal. 

(A) Regulation 193.3 prohibits issuance of the lease in 
question by its terms, purpose and uniform interpretation. 

Both the original and amended complaints allege that 
the appellee has not made, and cannot make, the requisite 
findings of fact i.e., that there is consumer need for Big 
Horn’s production or that Big Horn is a non-additional 
or “Old” Federal mine. These allegations stand unde¬ 
nied. (See, for fuller treatment, “Statement of fact”, 
supra, pp. 4-8.) 
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The terms of Regulation 193.3 prohibit issuing a lease ! 
to Big Horn without these requisite findings: 

“SHOWING REQUIRED THAT AN ADDITIONAL I 

COAL MINE IS NEEDED. 

/ | 

The General Land Office will make favorable recom- j 
mendation that leasing units be segregated and that j 
auctions be authorized only in cases where there has j 
been furnished a satisfactory showing that an addi¬ 
tional coal mine is needed and that there is an actual j 
need for coal which carniot otherwise be reasonably j 
met.” (Italics supplied.) (Reg. 193.3 F. C. R. 43.) j 

I 

• i 

Regulation 193.3, promulgated in February 1934 8 '/ 
was designed to prevent the creation of unneeded 
new coal mines. The coal industry is normally sick. 
The creation of new unneeded Federal mines would ob- | 
viously have a disastrous effect upon the investment and ! 
revenues of existing Federal coal lessees. The terms of the 
withdrawal letters (Exhibits A and B, Jt. App. pp. 8 and 
9) which immediately preceded the promulgation of the 
Regulation further clarify this point and elucidate the high j 
policy of law behind the regulation. A chief purpose of j 
both actions was to prevent the creation of unneeded com- j 
petition for existing Federal coal lessees. The Sheridan- j 
Wyoming Coal Company, as a then existing Federal coal j 
lessee, is plainly protected by the policy and purpose of the j 
Regulation. Sheridan was and is a part of the protected j 
class—the then existing Federal coal industry. 

The wisdom of the Regulation is well illustrated by the j 
present situation of Sheridan-Wyoming Coal Company, j 
The rest of the coal industry is enjoying an uneasy pros- j 
perity. Therefore many new mines might be able to make! 
the requisite showing of need due to the exportability of ! 
their coal. But the Sheridan-Wyoming Coal Company, 
since its coal cannot be exported, and since the war-in-j 
dated local demand is returning to normal, is presently 
faced with imminent disaster and eventual bankruptcy.' 


8 Reprinted at p. 59, Jt. App. 
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The new competition of Big Horn on their State land has 
already taken half the market for Sheridan area coal. 
(Exhibit F.) This, coupled with the rapidly declining 
market for the coal in this area, due to its sub-marginal 
quality, threatens the very existence of Sheridan-Wyoming. 

In the three recent cases within the Department (which 
restate the position of the Department in some forty other 
cases). In Carl T. Olsen, Bismarck N 024806, Decided 
March 25, 1946, and the same case on rehearing December 
19, 1946, together with Lyman Ray Cox , Salt Lake City, 
065269 N, the Regulation was properly treated as follows: 

(1) The appellee invoked the “rule” of 193.3 as a rule 
having the force and effect of law which precluded 
granting a lease to an unneeded mine. 

(2) The appellee treated the policy which it controlled 
as one of broad public significance affecting third 
parties and especially protecting the existing coal 
lessees. 

(3) Appellee specially indicated that the Regulation 
would have to be repealed before its policy was aban¬ 
doned; 

(4) The Regulation was invoked specially as a part 
of the Federal Code of Regulations as it would have 
to be under the meaning and language of Title 5 

' U. S. C. A. Sec. 1002 and Title 44 U. S. C. A. Sec. 511. 

Specific reference to the above conclusions from the 
Olsen and Cox cases are as follows: 

(1) The Carl T. Olsen case, No. A24226 dated December 
19,1946, states at page 1 (p. 49, Jt. App.): 

“The ground for the decision was a finding that there 
is already sufficient productive capacity in the vicin¬ 
ity to meet the demands of the market.... In such 
cases the rule of the Department precludes the grant¬ 
ing of an additional coal lease (43 Code Federal Reg¬ 
ulation 193.3). Further, upon examination of the 
reasons which gave rise to the establishment of the 
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rule the decision concluded that it would be contrary 
to the public interest to abandon this rule.” (Italics 
hut not parentheses supplied.) 

(2) A previous decision in the same case (A24226) dated 
March 25, 1946, contains the following significant 
language at page 6 thereof (p. 48, Jt. App.): 

“This consideration taken into conjunction with 
the position of the Department as a present and po¬ 
tential royalty owner, indicates that revision of a 
Departmental rule at this time would be harmful to 
the lignite coal industry and not in the public inter¬ 
est.” (Italics supplied.) 

(3) The Lyman Ray Cox case, No. A24405, dated Sep¬ 
tember 3, 1946, at page 1 thereof, after a recital of 
43 Code Federal Regulation 193.3 stated: 

“This regulation was promulgated in 1934. The 
propriety of continuing the regulation was recently 
examined in detail and it was concluded that the 
repeal of the regulation would be harmful both to the 
bituminous coal industry and to the public interest.” 
(p. 52, Jt. App.) 

While these decisions do not say in so many words that 
the appellee is powerless to issue the leases in the absence 
of need, they do say so by implication in that he is precluded 
from and powerless to do so in view of the Regulation or 
in the alternative that he is powerless to issue the leases 
without repeal of the Regulation. 

It should be carefully noted that in the various decisions 
in the case at bar when it was before the Department of In- 
terior> the regulation has not been abandoned but has again 
been _ reaffirmed, no doubt for the reasons so eloquently 
stated in the Olsen cases. 

In all the previous cases, it has been treated as essential 
to a favorable decision that a need for a new coal mine 
should be found, and extensive investigations have been 
conducted to determine whether this is so before rejecting 
application. But there has never been the slightest hint 
that the mere fact of being a large but new going concern 
was any reason for exemption from the application of the 
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Regulation. In all prior cases under this Regulation the 
requisite findings of facts (i. e., “need” or “old mine”) 
have been treated as essential to a favorable decision. This 
is the first time the Department has assumed the position 
that the requisite findings are unnecessary. 

(B) Violation of Regulation 193.3 is illegal in view of 
appellant’s status as a member of a regulated class. 

Violation of the regulation, in view of appellant’s status 
as a member of the limited and regulated class of fed¬ 
eral coal lessees, is illegal on five independent grounds 
which follow: 

(1) The Regulation has the force of statute . 

The Secretary of the Interior has authority under the 
leasing act to issue Regulations necessary and proper for 
carrying out his functions. 30 U. S. C. §187. 

Pursuant to this authority he issued Regulation 193.3 
and caused it to be published both in the Federal Register 
and in the Federal Code of Regulations. 

It was his duty to publish in the Federal Code of Regula¬ 
tions those of his regulations which had the force and effect 
of statute. His responsible agent has stated in the preface 
to the land regulations that they are published in pursu¬ 
ance of the requirements of the statute: 

“FOREWORD 

“This pamphlet contains the codification of the rules 
and regulations assigned to Par. 193, Title 43, fcf the 
Code of Federal Regulations. No amendments there¬ 
to have been made. The regulations were codified and 
published pursuant to Section 11 of the Federal Regis¬ 
ter Act, as amended (50 Stat. 304; 44 U. S. C. Sup. 311). 
Part 193 contains the regulations relating to coal per¬ 
mits, leases, and licenses, exclusive of Alaska.” • • • 
“The Federal Register Act makes the documents which 
were codified and published pursuant thereto prima- 
facie evidence of the text of such documents and of the 


. I 
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fact that they are in full force and effect on and after' 
the date of publication” ! 

• • • i 

, i 

“Feed W. Johnson, 

Commissioner.” 

(Italics supplied) 

The pertinent provisions of 44 U. S. C. Snpp. §311 re¬ 
ferred to in the Foreword follow: j 

i 

“Report by Government agencies of documents is¬ 
sued : publication in supplement to Register. j 

(a) On July 1, 1938, and on the same date of every 
fifth year thereafter, each agency of the Government j 
shall have prepared and shall file with the Administra¬ 
tive Committee a complete codification of all docu¬ 
ments which , in the opinion of the agency, have gen¬ 
eral applicability and legal effect and which have been j 
issued or promulgated by such agency and are in force 
and effect and relied upon by the agency as authority j 
for, or invoked or used by it in the discharge of, any j 
of its functions or activities on June 1, 1938 or on 
the same date of every fifth year thereafter. The Com¬ 
mittee shall, within ninety days thereafter, report j 
thereon to the President, who may authorize and direct 
the publication of such codification in special or sup- 
' plemental editions of the Federal Register.” 

• * • • 

I 

“(c) The codified documents of the several agencies j 
published in the supplemental edition of the Federal J 
Register pursuant to the provisions of subsection (a) j 
hereof, as amended by documents subsequently filed 
with the Division, and published in the daily issues of j 
the Federal Register, shall be prima-facie evidence of 
the text of such documents and of the fact that they 
are in full force and effect on and after the date of pub¬ 
lication thereof.” ... (44 U. S. C. Sup. 311) also 5 U. 1 
S. C. 1002 and 44 U. S. C. Sup. 305) (Italics supplied.) ! 

Thus, appellee has led every one to believe that Regula- 
tion 193.3 has the force and effect of statute by publishing 
it in the Federal Code with a preface referring to these j 
statutes. The appellee in the District Court for the first ! 
time asserted that the Regulation is a mere internal declar- ! 
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ation of policy without the force and effect of law. It must 
be admitted that counsel for appellant were astonished by 
this turnabout on the part of the appellee. This was the 
more astonishing because the Department had always 
treated the Regulation as a binding rule of law forbidding 
such leases. (11(A) supra, p. 22) 

The contention cannot be sustained that the regulation 
was a mere internal directive for the guidance of Bureau 
of Land Management and did not bind the Secretary of the 
Interior. It is well settled that the land Regulations of the 
Secretary of Interior have the force and effect of statute. 
Hodgson v. Midwest Oil Company, 297 F. 293. See also 
Germania Iron Company v. James (p. 35 infra). 

In the Hodgson case, the issuance of a lease to the Mid¬ 
west Oil Company would have been illegal, and the leasing 
act unconstitutional, but for a regulation of the Secretary 
of the Interior. This Regulation provided the constitution¬ 
ally necessary notice to other possible claimants which had 
been omitted from the Statute. 

If these Regulations can shore up the Leasing Act against 
constitutional attack, surely they must have the effect of 
statute. They cannot be mere pious platitudes of internal 
policy or mere directives to personnel, subject to the per¬ 
sonal whim and caprice of the occupant of the Secretary’s 
chair. 

(2) Violation would amount to illegal discrimination. 

As a member of a specially regulated and limited class 
appellant cannot lawfully suffer the discrimination in¬ 
volved in appellee’s attempt to grant Big Horn the special 
favor and privilege of exemption from Reg. 193.3 and its 
heretofore uniform interpretation. 

While, of course, the equal protection clause of the Four¬ 
teenth Amendment is not specifically a part of the Fifth 
Amendment it is well settled that rank administrative dis¬ 
crimination without a reasonable basis of classification is 
violative of the basic requirements of justice and fair play 
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of the due process clause of the Fifth Amendment. 9 Nield 
v. District of Columbia , 71 App. D.C. 306, 110 F. (2d) 246; 
O’Connor v. District of Columbia, 153 F. (2d) 225, 80 App. 
D. C. 351; Lappin v. District of Columbia, 22 App. D. C. 68. 

This Court has recently reviewed the foregoing cases in a 
case nearly on all fours with the case at bar. Hamilton 
National Bank v. District of Columbia, 156 F. (2d) 843 
(1946). The Assessor of the District of Columbia had in¬ 
terpreted a statute applying a lower rate of tax to savings 
banks as being applicable only to banks incorporated under 
state laws and not to those incorporated by acts of Con¬ 
gress. In other words, he had interpreted this term “sav¬ 
ings bank” to mean “bank incorporated under state laws.” 
The Hamilton National Bank, being incorporated by an act 
of Congress, was assessed at the higher rate applicable to 
non-savings banks. This Court held this administrative 
interpretation invalid in the following language: 

“The next question is whether the administrative ac¬ 
tion is so improper as to be invalid. The equal-protec¬ 
tion clause of the Fourteenth Amendment does not 
apply, that Amendment being directed to the states. 
The Fifth Amendment, of course, does apply, but it 
contains no equal-protection clause. The Supreme 
Court has held as settled that a federal statute passed 
under the taxing power may be so arbitrary and capri¬ 
cious as to cause it to fall before the due-process 
clause , and has intimated that discrimination, if gross 
enough, might invalidate an act of Congress as equiva¬ 
lent to confiscation and therefore void under the Fifth 
Amendment. But we are not considering the validity 
of an act of Congress and need not go into the question 
whether Congress itself could provide a differential in 
tax for savings banks and in the same enactment define 
a savings bank as a bank with a state charter. The 
matter before us is the validity of an administrative 
action, and the scope of the power of classification by an 
administrator under a statute is obviously much less 
broad than is the power of Congress in the first in- 

9 The 5th Amendment, Federal Constitution provides that: “No person 
ahftll be . . . deprived of life, liberty or property, without due process of law; 
nor shall private property be taken for public use without just compensation. ” 
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stance. While an interpretative administrative regu¬ 
lation consistent with the statute has great weight, one 
which ‘operates to create a rule out of harmony with 
the statute, is a mere nullity.’ We do not think that 
an administrative officer can restrict a statutory term 
such as ‘incorporated savings bank’ by a definition 
having no relation to savings deposits or accounts. He 
cannot eliminate, by administrative definitions, from 
the statutory provision some institutions identical in 
all respects related to savings deposits with institutions 
included in his definition. His attempt to do so in 
invalid as not in harmony with the statute. While, as 
we have said, the equal-protection clause does not ap¬ 
ply here, the course followed by the Supreme Court in 
disposing of cases wherein administrative action has 
been held invalid because of that clause, furnishes a 
guide for our action here .” (Italics supplied.) 

In the case at bar, just as in the Hamilton National Bank 
case, supra, Regulation 193.3 (having, as we have shown, 
the force and effect of a statute) requires a showing of 
consumer need which carnuot otherwise reasonably be met. 
The appellee, acting in his administrative capacity and not 
under his delegation of legislative power, has endeavored 
to interpret “possibility that both mines can exist” as 
equivalent. This interpretation in favor of illegal competi¬ 
tion by the Big Horn Coal Company is so rank a discrim¬ 
ination against the appellant that just as in the Hamilton 
National Bank case it is invalid because it violates the fun¬ 
damentals of justice and fair play embodied in the Fifth 
Amendment. 

In the instant case, the appellee and his principal agent 
(Under Secretary Chapman) have not even attempted to 
mask their discrimination, but reveal it, by the following 
three admissions: 

(1) They have admitted in the first administrative 
decision that they will not apply the criteria of Regula¬ 
tion 193.3 in the instant case (at page 11 of Joint Ap¬ 
pendix) : 
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“In the instant case the nsnal criteria for determin¬ 
ing need for a new mine under Section 193.3 do not 
apply...” 

(2) They admit that no exception to the law of 193.3 
is to be made in the future (Joint App. p. 23). 

“It is also suggested that the Department’s inter¬ 
pretation of the Regulation in its decision of July 29, 
1947 will encourage evasion of the Regulation by 
those who will seek to extend their mi ni ng opera- 
1947, carefully described the large, going business 
tions onto Federal lands from a mere foothold on 
non-Federal lands. But the decision of July 29, 
enterprise established on the State land by Big 
Horn. The very competition of which Sheridan- 
Wyoming complains is evidence that Big Horn has 
secured more than a mere foothold in the industry 
without the use of Federal coal reserves.” 

The quote indicates that the appellee is saying the larger 
the violation the more reason to allow it as an exception to 
the Regulation. 

(3) They admit no exceptions to the ride of Regula¬ 
tion 193.3 was made in any of the previous cases which 
have ever arisen under the Regulation throughout its 
entire e xistence, inasmuch as the appellee has conceded 
that the two Olsen and one Cox case (pp. 43-52, Jt. 
App.) represent all of the 40 odd published and un¬ 
published cases which have arisen under the Regula¬ 
tion, 193.3, F. C. R. 43, in the Department, throughout 
its entire existence. 10 

In short, an exception'to the law is to be made in this 
one case for the great and powerful on the mere ground 
of bigness and strength although no exception has been 
made in the past and none is contemplated in the future 

io At the hearing in chambers on November 28, 1947, before this court it 
was necessary for appellee to concede that these three most recent 193.3 cases 
represent the heretofore uniform administrative interpretation of all the 
departmental cases (both published and unpublished) on this subject. 
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for the small and the weak. In other words, the law is 
to be interpreted one way for the great and the powerful 
in. just this one case, and another way for the small and 
the weak in all other cases. 

As applied to the instant case, this discrimination oper¬ 
ates in two ways against the appellant. 

First, appellant has been required since 1934 to meet the 
requisites and the criteria of Regulation 193.3 and to do 
so subsequently each time that appellant applied for a 
Federal lease, whereas an exception is made for the Big 
Horn Coal Company in meeting the criteria of the 
Regulation. 

Second, appellee has protected the other and often su¬ 
perior competitors of appellant against unneeded compe¬ 
tition in each and every of the forty odd times a lease appli¬ 
cation has been filed under Regulation 193.3 in the past, 
by applying the criteria of the Regulation, yet he refuses 
io protect the appellant by applying the same criteria to 
Big Horn. 

(3) Retroactive repeal by interpretation is illegal after re¬ 
enactment of the Mineral Leasing Act and reliance 
upon a regulation thereof . 

As a member of a specially regulated class appellant 
has a legal right to prevent impairment of its investment 
made in reliance upon a regulation. Appellee cannot retro¬ 
actively repeal by abortive interpretation that same regu¬ 
lation which he has not even attempted formally to repeal, 
especially when the present Mineral Leasing Act has been 
repeatedly reenacted since issuance of the Regulation. 

If it be assumed that the appellee in the case at bar has 
endeavored to exercise his legislative power delegated by 
the Congress under the Mineral Leasing Act (in the face of 
his repeated statements that the regulation is still in full 
force and effect although he will not apply it here) then 
his action is void. The Mineral Leasing Act has been 
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repeatedly amended since Regulation 193.3 was promul¬ 
gated in 1934 including: 

The Amendment of August 8,1946, c 916, § 1 through 
13, inc., 60 Stat.; the Amendment of July 13, 1946, c 
574, 60 Stat. 533; The Amendment of June 13, 1944, j 
c 244, 58 Stat. 275; and the Act of Nov. 28,1943, c 329, | 
57 Stat. 593. 

i 

The effect of these repeated reenactments of the Secre¬ 
tary^ authority, without any change in the instant regula¬ 
tion, have the effect of freezing the regulation into the law j 
of the land and making it impossible for the Secretary of j 
the Interior to repeal the regulation retroactively as it j 
effects appellants investment. R. J. Reynolds Tobacco Co. j 
v. Helvering, 306 U. S. 110 (1939); Helvering v. Griffiths, 
318 U. S. 371 (1943). In the Reynolds case, the Reynolds 
Tobacco Company, relying on a long-standing Treasury 
regulation and the interpretation thereof (to the effect that 
the profits of the company in dealing in its own shares were 
non-taxable) had successfully dealt in its own shares and 
reported the profits as non-taxable income. The Commis¬ 
sioner of Internal Revenue had purported to repeal this 
regulation both retroactively and prospectively. The Su¬ 
preme Court held that the proposed retroactive application 

of the new regulation for Reynolds 7 profit was invalid.— 

■ 

“Since the legislative approval of the existing regula¬ 
tions by reenactment of the statutory provision to which 
they appertain gives such regulations the force of law, j 
we t hink that Congress did not intend to authorize the 
Treasury to repeal the rule of law that existed during 
the period for which the tax is imposed. 77 306 U. S. j 
at 116 (italics supplied). 

Here, the Sheridan Wyoming Coal Company has | 
relied upon the Regulation to the extent of making heavy 
and continuous investment in the latest mining equipment 
so that additional ground is present for denying power 
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to repeal the regulation. To do so would be a retroactive 
alteration of the entire background of law upon which ap¬ 
pellant was entitled to rely and has relied in making sub¬ 
stantial investment; and this is in the fact of repeated re¬ 
enactment by Congress of the Mineral Leasing Act with 
this regulation in full force and effect. The effect upon the 
entire Federal mining industry, and on appellant in par¬ 
ticular, is a disruption of their entire legal background, 
similar to that described by the Supreme Court in Reiver - 
mg v. Griffiths, supra, where dividends of stock of like kind 
had been made for years in reliance on the settled adminis¬ 
trative regulations to the effect that such dividends did not 
constitute taxable income when received. The Court said: 

' “We are asked to make a retroactive holding that for 
some seven years past a multitude of transactions have 
been taxable although there was no source of law from 
which the most cautious taxpayer could have learned of 
the liability. If he consulted the decisions of this 
Court, he learned that no such tax could be imposed; 
if he read the Delphic language of the Act in connec¬ 
tion with existing decisions, it, too, assured him there 
was no intent to tax; if he followed the Congressional 
proceedings and debates, his understanding of non- 
taxability would be confirmed; if he asked the tax col¬ 
lector himself, he was bound by the Regulations of the 
Treasury to advise that no such liability existed.” 318 
U. S. at 402. 

So here the appellee is attempting to depart from a reg¬ 
ulation which in some forty decisions within the Depart¬ 
ment has been uniformly enforced to prevent the issuance 
of leases of the type here in question; the Congress has re¬ 
peatedly reenacted the Mineral Leasing Act under the 
authority of which the regulation was promulgated; the 
appellee and his predecessors have caused the regulation to 
be promulgated in the place provided by the Congress for 
regulations having general legal effect; and yet this Court 
is asked to rule that the regulation may be retroactively 
repeated or ignored at the whim and caprice of one man; 
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and that without even an express acknowledgement but, on 
the contrary, with an express denial that he is repealing it. 

(4) The principle of“stare decisis” requires adherence to 
a long standing rule affecting land. 

\ 

As a member of a specially limited and regulated appel¬ 
lant is lawfully entitled to rely upon the long established 
practice, custom and usage of appellee and his predecessors 
in denying leases for unneeded mines. Appellee cannot 
commit a violation of the practice, as such, irrespective of 
the regulation. Nowhere is the principle of 4 4 stare decisis ’ 1 
dearer to the law than in matters affecting land. 

A case closely analogous to the present one is Germania 
Iron Company v. James, 89 Fed. 811 (C. C. A. 8,1898). In 
the Germania case, it was alleged, that the action taken on 
a motion for the exercise of supervisory authority by a 
successor Secretary of the Interior, was illegal under a 
long-standing rule and practice of the Department. The 
rule in question provided that land once withdrawn was 
not open to entry until the decision of the Secretary of the 
Interior making it open to entry had been communicated 
to the local Land Office. 

Five years later, after full litigation before the Depart¬ 
ment, the successor Secretary ruled that the land had been 
opened to entry immediately he filed his decision, ignoring 
the prior rule that the decision had to reach the local Land 
Office. It was urged, as here, that the Secretary had full 
discretion notwithstanding a contrary rule binding upon 
his subordinates 

The Court disposed of that contention in the following 
language: 

“System, order, and the uniform application of the 
laws, the rules, and the practice to all litigants alike, 
are as essential to the administration of justice in the 
land department- as in the courts. Doupbtless every 
applicant for this land, but one, relied upon the settled 
practice of the department, and presented his applica¬ 
tion for it at 9 o’clock in the forenoon on February 23, 
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1889; yet that one who violated the rule and practice, 

! and made application to the officers out of office hours, 
and before the land was open for entry under the prac¬ 
tice of the department, has defeated all the others. He 
who came in by some other way has defeated every 
applicant who came ‘‘by the door.” What a farce the 
attempt to secure rights in any judicial tribunal must 
become , if its rules and practice are ignored or applied 
\ at the arbitrary will of the judge who presides over 
" the court! Under such an administration of the land 
department, the rights and titles which the law at¬ 
tempts to protect and secure would become naught but 
privileges dependent upon the gracious favor of its 
officers.” (Id. at 818—Italics supplied). 

So in the instant case, has the Sheridan-Wyoming Coal 
Company relied upon the settled practice of the Department 
and publication thereof in the Federal Code of Regulations. 
See the Cox and Olsen cases, supra. 

It has expended money in creating a modern mecha¬ 
nized mine; believing it was protected from unneeded com¬ 
petition by the statutory regulation and the long standing 
practice thereunder. 

1 The Court in the Germania case also pointed out (89 
Fed. at 813) that the Land Department of the United States 
(now the Bureau of Land Management) is a judicial 
tribunal, and that its substantive rules, like those of a court, 
have the effect of law. 

- (5) The land has been withdra/um for the protection of 

appellant’s class 

' As a member of a specially limited and regulated class 
appellant is entitled to prevent the illegal use of land with¬ 
drawn from the public domain for the express purpose of 
protecting the said class. 


/ 
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a. The lands which appellee proposed to lease have been 

validly withdrawn from the public domain under the 
non-statutory authority exercised by the Executive De¬ 
partment some fourteen years ago . 

i 

The public lands which the appellee imminently j 
threatens to lease have been long withdrawn for a broad j 
public purpose (i. e., preventing chaos in the coal industry) 
by the Executive Department as evidenced in the excerpted 
letters of the Secretary of the Interior dated January 24, j 
1947. (Complaint, Exhibits A and B). The Olsen and Cox j 
decisions also set forth the broad public policy which the 
Executive Department sought to enforce. It is to be noted ] 
that the first document refers to U. S. ex rel McLewnon v. j 
Wilbur, 283 U. S. 414, wherein withdrawal is referred to j 
and relied upon in connection with the Executive action i 
therein taken. It is significant that the withdrawal exer- j 
cised in the McLennan case was connected to the Mineral 
Leasing Act which construction applied to 30 U. S. C. 
Sec. 201 with equal force (i. e., coal as well as oil). 

United States v. Midwest Oil Company, 236 U. S. 459 ade¬ 
quately defines and elucidates this principle and the power I 
of the Secretary of the Interior to exercise the with- j 
drawal power informally as he did fourteen years ago in | 
this matter. Also Stockley v. United States, 271 F. 632. 

This policy has had the fourteen-year acquiescence | 
and approval of (1) the head of the Executive Depart¬ 
ment, and (2) the Congress of the United States. United 
States v. Midwest Oil Company, supra. , ; 

The questioned leases should not issue by reason of j 
non-statutory withdrawal. 

b. The public lands in question have been effectively with¬ 

drawn by the Executive Department under the statu- i 
tory authority of 43 U. S. C. A. 141 et seq. | 

Under 43 U. S. C. §141, the Executive is expressly j 
granted power to withdraw public lands for a public pur- 
pose upon proper description of the purpose. It has been 
held in Stockley v. United States, that the Secretary of the 


i 

i 
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Interior has the power to exercise this authority. The 
terms of the two letters of withdrawal, Exhibits A and B 
of the Complaint, meet the requisites of the statute. This 
action in addition to being aided by publication of Regula¬ 
tion 193.3, was also aided by the long standing acquiescence 
of both the head of the Executive Department and the 
Legislative Department of the Government. This action 
constituted an effective statutory withdrawal. 

c. The allegation that the land had, been withdrawn should 
have been assumed on motion to dismiss and motion for 
leave to amend. 

Although the complaint alleged that the lands in question 
had been validly withdrawn from the public domain and 
had not been restored thereto, the District Court, orig¬ 
inally without granting to appellant the right to produce 
any facts which he might have to show the land had been 
withdrawn, dismissed the complaint. This was erroneous. 
Tahir Erk v. Glenn Martin Company, 116 F. (2d) 865; 
Domestic and Foreign Commerce Corporation v. Littlejohn, 
165 F. (2d) 235 (App. D. C., 1947). 

(C) Violation of Regulation 193.3 is illegal due to appel¬ 
lant’s property rights under its contract of lease. 

Due to appellant’s property rights under its lease, viola¬ 
tion of Regulation 193.3 is illegal on five independent 
grounds as follows: 

(1) The regulation is a term of appellant's leases under 

Paragraph One 

Appellant, due to its property rights under its contract 
of lease, is entitled to prevent appellee’s threatened action 
as illegal because the Mineral Leasing Act is an express 
term of paragraph 1 of the lease and Regulation 193.3 has 
become part of that Act. 

Paragraph One of the lease itself specifically provides: 
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“This indenture of lease (is) entered into . . . nnder, 
pursuant, and subject to the terms and the provisions 
of the Act of Congress, approved February 25, 1920 
(41) Stat. 437), entitled ‘An Act to Promote the Mining 
of Coal, Phosphate, etc/ ” (Mineral Leasing Act of 
1920)/’ (Amended Complaint Ex. J, p. 52, Jt. App.) 

Chapter 85, Section 32 of this Act (41 Stat. 450,30 U. S. C. 
189) provides that: 

“The Secretary of the Interior is authorized to pre¬ 
scribe necessary and proper rules and regulations and 
to carrv out and accomplish the purpose of Sections 
191-194,' 201, 202-208, 211-214, 223-229, 241, 251 and 
261-263 of this title.” (The Mineral Leasing Act of 
1920). 

Regulation 193.3 was promulgated under this section of 
the Mineral Leasing Act in 1934. At the time of the exe¬ 
cution of this lease the regulation had been in full force 
and effect for 9 years. 

Therefore, the specific incorporation of the Mineral Leas¬ 
ing Act into the lease included incorporation of all regula¬ 
tions promulgated thereunder including 193.3. They be¬ 
came part of the Act by the required promulgation. 

Argument of the point that a regulation issued under a 
statute necessarily becomes a part of that statute is set forth 
under II B(l), supra , at pages 26-28, hereof. 

(2) The Regulation is a term of appellant’s lease under 

Paragraph Six 

Appellant, due to its property rights under its contract 
of lease, is entitled to prevent appellee's threatened action 
as illegal because Reg. 193.3 is an implied term of para¬ 
graph 6 thereof. 

1. The appellant, Sheridan-Wyoming's, coal lease dated 
September 20,1943, provides at Section 6, page 4, as follows: 

“It is further mutually understood and agreed as 
follows:... (6d) if the lessee shall fail to comply with 
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the provisions of the act or make default in perform¬ 
ance or observance of any of the terms, covenants, and 
stipulations, hereof, or the general regulations pro - 
mulgated and enforced at date hereof, the lessor may 
institute appropriate proceedings in a court of compe¬ 
tent jurisdiction for the forfeiture and cancellation of 
this lease provided in Section 31 of the act, but this 
provision shall not be construed as depriving the lessor 
of any legal or equitable remedy which the lessor might 
otherwise have.” (Italics supplied.) (Amended Com¬ 
plaint, Ex. J, Jt App. p. 53.) 

This provision by implication incorporates the terms of the 
aforementioned Regulation 193.3 which, of course, was 
in force on the lease date. Such a specific reference to 
lessor’s Regulations, even though directed to binding the 
lessee, must in fairness bind lessor as well; and certainly 
it reinforces the applicability of the doctrine of incorpora¬ 
tion (of relevant laws) by operation of law. See II C(4) 
infra, p. 42. 

(3) Estoppel has arisen from reliance on uniform practice 

and usage. 

Appellant, due to property rights under its contract of 
lease, is entitled to prevent appellee’s threatened action 
as illegal Appellee’s long continued custom, practice, 
and usage of the enforcing Regulation 193.3 in the interest 
of his lessees estops appellee from asserting that Reg. 193.3 
is not a part of the contract of lease. Appellant has relied 
thereon. (Amended Complaint, par. 1(f), Jt. App., p. 42.) 

By his long established and uniform custom, practice and 
usage of requiring that need be shown before he would 
grant a Federal coal lease, appellee led appellant to be¬ 
lieve that no coal lease would be granted for an unneeded 
mine. 

Appellant was justified in relying upon this practice, 
since it was equally sound from the pecuniary standpoint 
of either party. No situation can conceivably arise where 
the Regulation would not serve the best interests of the 
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coal industry, the consumer, and the nation. If more mines 
are needed, they are authorized; if unneeded, they are fore¬ 
sworn as wasteful. Moreover, the unchanging wisdom of 
the Regulation had sustained the test of time. The Regu- I 
lation, and its uniform interpretation, had been consistently 
and uniformly applied by appellee and his predecessors 
since 1934. (See II, A, supra, p. 22.) 

Appellant, in reliance upon this sound practice, has made I 
substantial investment over and above that required by i 
the terms of the lease. (Amended Complaint, par. 1(e).) 
Appellee has acquiesced and reaped benefit. Thus, not only 
was the previous sound practice part of the consideration j 
for appellant’s investment pursuant to the contract but | 
the same practice served as the inducement for additional I 
voluntary investment from which appellee has profited in j 
the form of increased production and royalties. 

Appellant’s change of position has thus doubly benefited | 
the appellee. Estoppel, therefore, prevents alteration of j 
the representation. Grave prejudice to appellant—i. e., | 
having its entire business imperilled—would otherwise j 
result. 

There is a marked and obvious inconsistency between j 
appellee’s present claim—that Reg. 193.3 means nothing, 
that it does not bind him, that the parties in this suit are in \ 
the same position as if it never existed—and his previous 
language and conduct according it the force of a statute 
;precluding his issuance of any lease for an unneeded mine. 

(Olsen case, p. 49, Jt. App.) He had always represented 
to appellant and to the entire world by his published and 
widely broadcast regulations and departmental decisions ! 
that he could not grant a lease for an unneeded mine. He 
now makes exactly the opposite contention; that he can j 
grant a lease to an unneeded mine at his whim by inflating : 
his discretion to cover areas he had himself previously held 
non-discretionary and precluded from disturbing. 

In sum, appellee represented the Regulation was law j 
forbidding unneeded mines. Appellant was justified in re- j 
lying, and did rely thereon, in making large investments 
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and expenditures beyond those required by his lease; as 
well as in making the lease and the expenditures thereby re¬ 
quired. Appellee cannot now be heard to change his 
position. 

It has long been held that the purpose of equitable 
estoppel is to prevent a party from denying the truth or 
accuracy of that which he had previously asserted, or from 
assuming a position which is inconsistent with that which 
he had previously taken. In other words the rule is that 
equitable estoppel arises where a party has been induced 
to alter his position, by a representation of the other, in 
such a way that the first party would be injured if the 
other party is not held to his previous representation. 

(4) Regulation 193.3 is incorporated into the appellant’s 

lease by operation of lew. 

Appellant, due to its property rights under its contract 
of lease, is entitled to prevent appellee’s threatened action 
as illegal because Reg. 193.3 is a term of the lease by opera¬ 
tion of law. 

In 1934, Regulation 193.3 was issued pursuant to a dele¬ 
gation of legislative power to the Secretary of the Interior 
by the Mineral Leasing Act of 1920. It is still in full force 
and effect. Plaintiff’s lease was made in 1943, a successor 
to previous Federal leases. (Amended Complaint, par. 
1(d), Jt. App. p. 41.) 

It has been settled law for generations that: 

“Thejass, which subsist at the time and place of the 

l making of a contract, and where it is to be performed, 
/ enter into and form a part of it as if they were ex- 
f pressly referred to or incorporated in its terms.” 

I Wood v. Lovett, 313 U. S. 362, 370. 

I Walker v. Whitehead, 83 U. S. 314. 
y, Antoni v. Greenhow, 107 U. S. 769. 

In Wood v. Lovett, supra, a situation existed virtually on 
all fours with the present one. A 1935 Arkansas statute, 
in effect at the time of a tax sale, provided that the buyer’s 
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title was free from defects arising from technical errors 
in the forfeiture proceedings. The state’s tax deed was j 
quitclaim in form and made no reference to the statute; | 
the state subsequently repealed the statute; and a former 
owner contended that the Act of 1935 was not a term of 
the tax deed from the state. The Supreme Court held that 
the Act was a term of the deed by operation of law, just j 
“as if expressly referred to or incorporated in its terms.” j 

So, in the present case, the Regulation, having the force j 
of statute, is a term of appellant’s lease by operation of j 
law. Moreover, here, there is an important further fact in j 
appellant’s favor: The lease expressly is issued “pursu¬ 
ant and subject to the Mineral Leasing Act”—the parent ! 
of the Regulation, and of which the Regulation has be- J 
come a part, by promulgation in the Federal Register, and 
by repeated reenactment of the parent. 

I 

(5) The withdrawal in support of the Regulation is incor¬ 
porated in the lease by operation of law. 

Appellant as a party to its contract of lease is entitled 
to prevent appellee’s threatened action because the with¬ 
drawal letters forbidding it are a term of the lease. 

The arguments supporting this point have already been 
set forth under points B(5) and C(4) supra, covering regu¬ 
latory withdrawal and incorporation by operation of law, j 
at pages 36 and 42 hereof. 

m. Appellant is Entitled to Equitable Belief in the Form j 

of an Injunction. 

Appellant is a competitor of the Big Horn Coal Com- j 
pany (Complaint, Par. 16, Joint Appendix, p. 6). The two j 
companies are the only producers of the substandard Sheri- j 
dan area coal (id.). '< j 

Appellant’s markets have already been substantially re- j 
duced by virtue of the temporary competition of the Big ! 
Horn Coal Company (while on State lands awaiting its 
Federal lease) and its markets will be further and propor- ! 


i 


j 
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tionately reduced by appellee’s illegal issuance of the ques¬ 
tioned Federal leases. (G^aph, Exhibit F.) (Joint App., p. 
29.) The injury threatened to appellant, by enlargement 
of Big Horn’s reserves through a Federal lease, is of course 
irreparable, inasmuch as there is no plain, adequate and 
complete remedy at law. In fact, there is no legal remedy 
at all in the premises because of the doctrine of Brady v. 
Work, 263 U. S. 435, wherein it was held that once a patent 
has been issued to a person beyond process of the forum, 
such party became essential to the proceedings and the pro¬ 
ceeding would have to be dismissed for want of a necessary 
party. Appellee has effectively admitted this point below 
by erroneously arguing that the proposed lessee, the Big 
Horn Coal Company, is already a necessary party to these 
proceedings even before issuance of the leases. The Court 
below originally found that the Big Horn Coal Company 
was not a necessary party. (Conclusions of Law #5. Joint 
Appendix, p. 33.) 

The verified complaint, which is unchallengeable, as to 
fact, and must be assumed for the purposes of the motion 
to dismiss in any event, shows the imminence of irreparable 
injury to appellant which would be caused by the illegal 
issuance of the aforementioned leases. 

It is obvious that the appellant’s loss of revenues, and 
impairment of investment, due to illegal competition, are 
not subject to accurate ascertainment or measure and 
therefore not- readily compensable in damages, because of 
their conjectural and uncertain, although substantial, 
amount. The previously discussed Frost and Chicago 
Junction cases demonstrate that there is irreparable dam¬ 
age flowing from illegal competition thus making an in¬ 
junction the proper remedy particularly where as here and 
in the Frost case the entire business is threatened with 
impairment. 
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IV. Appeal Is Proper. 

(A) Denial of amendment is, here, a final order and appeal- 

able as of right. 

Logically, the denial of amendment is here tantamount 
to dismissal for failure to state a cause of action. 

Justice Letts has overruled plaintiff-appellant’s motion 
to amend the complaint. The attached amended complaint 
alleged appellant’s status as a Federal coal lessee and the 
terms of appellant’s lease. This Court has ruled that, 
without those amendments, the complaint did not state a 
cause of action. Justice Letts stated as the sole ground of 
his decision that the amendments “add nothing material” 
to the original complaint, (p. 55, Jt. App.) Ergo, he 
ruled the amended complaint does not state a cause of 
action. Realistically, such a ruling is tantamount to a final 
dismissal. 

To review the matter in detail: 

Upon the original appeal, this Court affirmed the judg¬ 
ment of dismissal by the District Court and in its opinion 
noted the deficiency of the original complaint: 

“Appellant’s second point is that it is, and has been 
for some time, a lessee of federal coal lands; that the 
regulation above mentioned, having the force of a 
statute, was part of its lease; and that this combina¬ 
tion of circumstances created in it a property right 
which was threatened with invasion by the new lease. 
Appellant says that the claim thus depicted falls with¬ 
in the doctrine of the Chicago Junction case and kind¬ 
red cases and under the general considerations which 
controlled the Court in deciding Federal Communica¬ 
tions Commission v. National Broadcasting Co. and 
similar cases. Those cases involved claimed protec¬ 
tion against threatened invasion of special interests, 
amounting to property rights, created by stating, or 
granted, contracts or licenses. Under the decisions, 
those persons were entitled to sue. The difficulty with 
the contention in the present case is that no such claim 
was stated in the complaint. Appellant did not allege 
in its complaint that it was or is the lessee of Federal 
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coal lands , or indicate the nature , content or extent of 
any lease.” (Italics supplied) 

This Court also modified its judgment of affirmance, over 
appellee’s objection, to provide: 

“with leave to the District Court, however, to enter¬ 
tain a motion by plaintiff, if it be so advised, to amend 
its complaint^!.. r t . ^ C «■* 

AppVfiarit^flect iT timely motion to amend the complaint, 
alleging its Federal coal lease and other facts pertinent 
thereto in accordance with the decision of this Court above 
set out. 

These allegations included 1) appellant’s status as a 
long-standing Federal coal lessee; 2) the text of its lease; 
and further, 3) appellant’s heavy investment reliance on 
appellee’s sound practice of denying new leases undess con¬ 
sumer need was shown. (Amended Complaint, Par. 1; Jt. 
App. pp. 41 thru 42.) 

Justice Letts, of the District Court, overruled the motion 
to amend, stating in an accompanying memorandum opin¬ 
ion, that: 

“It is the opinion of this Court that the proposed new 
matter adds nothing material to the issue and claim 
presented by plaintiff in its original complaint, and 
granting leave to amend the complaint by adding the 
proposed new matter would be idle and would need¬ 
lessly prolong the litigation.” (Jt. App. p. 55) 

This plainly amounted to a substantive ruling that the 
complaint, as amended to conform to this Court’s opinion, 
failed to state a cause of action. 

Two leading cases, on point to the procedural situation 
Jjere, support the propriety of appeal. 

1 United States v. Lehigh Valley Railroad Company , 220 
U. S. 257 (1910). The United States, plaintiff below and 
appellant above, had previously sought to enjoin a cer¬ 
tain action of the defendant railway company on the ground 
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that it was illegal under a statute. The district court had 
dismissed the complaint upon finding the statute uncon¬ 
stitutional under a very broad interpretation of what acts 
the statute prohibited. The Supreme Court upheld the 
statute constitutionally but on a very much narrower in¬ 
terpretation of it and, therefore, reversed and remanded 
the dismissal. The plaintiff, United States, then sought 
leave to amend its complaint alleging facts previously in 
existence and well known, but which would make a case 
within the narrow interpretation of the statute by Supreme 
Court. The trial court denied the motion for leave to 
amend. Upon appeal, the contention of the defendants 
below that the order was not appealable was answered by 
the following language of the unanimous opinion of the 
Supreme Court by Mr. Chief Justice White at page 270, 
271: 

“At the threshold it is insisted by the railroad com¬ 
pany that the action of the court below in refusing to 
permit the proposed amendment, however germane 
that amendment may have been to the cause of action 
sstated in the original bill, and even although the 
subject-matter of the amendment was not foreclosed 
by our previous decision, is not susceptible of being 
reviewed, because the allowance of amendments to 
pleadings is discretionary with a trial court, and the 
action of the court below in refusing to permit the 
amendment, even though erroneous, may not be re¬ 
versed for error unless a gross abuse of discretion was 
committed. The principle is elementary, but is in¬ 
applicable to tins case for a two-fold reason: First, 
because the opinion of this court on the prior hearing 
makes it certain that the undoubted object was not to 
foreclose the right of the government to enforce in 
the pending causes the commodities clause as correctly 
construed, and therefore in this regard the discre¬ 
tion of the court below was controlled by the action of 
this court. Second, because, in view of the express 
reservations in the opinion and the explicit language 
of the mandate of tins court, the conclusion can not 
be escaped that an absolute abuse of discretion re¬ 
sulted from refusing to permit the amendment, even 
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although such abuse was obviously occasioned by a 
misconception of the character of the action of this 
court and the scope of the mandate. 

“It remains only to consider, first, whether the pro¬ 
posed amendment was germane to the original cause 
of action, and if it was, whether it was foreclosed by 
our previous decision.” 

It is submitted that the same rule applies to the case at * 
bar. The reservation of this court’s previous opinion with 
respect to Appellant’s own lease and the language of its 
amended judgment indicate that here, as there, the only two 
tests to be met are: first, as to whether the amendment is 
germane under this court’s previous decision, and if so, then 
secondly, were the amendments foreclosed by the previous 
decision. The amendments, as we have shown, meet both 
tests and here unlike the Lehigh case the trial court did 
not even attempt to place its ruling on discretionary 
grounds. 

Appellee has attempted to distinguish the Lehigh case 11 
on the ground that there a formal order of dismissal of the 
original bill had been entered after the denial of amend¬ 
ment. 

This attempt at distinction must fail because: 

1) The Supreme Court’s above-quoted language shows 
that it ruled the denial of amendment itself was error, 
without reliance on formal resultant errors in further rou¬ 
tine orders. 

2) The original complaint in the case at bar had al¬ 
ready been dismissed. If further formal order was here 
required after denial of the amendment, is not appellee 
seeking to profit by his own error in failing to move the 
District Court for such a formal order? 

The case of Hodges v. Kimball > 91 F. 845, (C. C. A. 4th, 
1899) also demonstrates this point. In a unanimous opin¬ 
ion, the circuit court stated: 

li Appellees reply to appellant's memorandum, in opposition to motion to dis¬ 
miss appeal. 
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“that the right of amendment is one usually within the 
discretion of the court, from which an appeal will not 
lie, is not controverted. Still we apprehend that, 
where the question of the filing of a plea or the making 
of an amendment involves the final determination of 
the case f as here, there can be no doubt of the right of 
appeal.” Id. at 853 (Emphasis supplied). j 

I 

i 

In summary, where denial of leave to amend is based 
on substantive law not yet reviewed upon appeal, simple \' 
justice requires that the amending party have a right of ’ j 
appeal. This is particularly so in the instant case where ] 
the trial judge placed his ruling squarely upon substantive 
grounds which involved no discretion whatever. j 

| 

(B) In any event, special appeal should be allowed. 

1) Even though general appeal lies, because Justice L 
Letts ’ order is final (IV, A, supra, p. 44) it is submitted that 
special appeal should be allowed. This would remove any j 
shadow of doubt, which! might be raised by appellee’s er- ! 
roneous claim—i. e., that, because the order is not final, j 
this Court lacks jurisdiction of general appeal. 

2) Even if the denial of amendment were not, here, a j 

final order, the petition for special appeal can and should be 1 
allowed. • | 

This Court has jurisdiction to grant a special appeal from j 
any interlocutory order. Sec. 17-101 D. C. Code. 

If necessary, this Court should exercise its discretion and j 
grant a special appeal, it is submitted. The amended com¬ 
plaint fully and completely states appellant’s real claim. ! 
This Court has yet to pass on that real claim; the District j 
Court has made an unfavorable substantive ruling upon it. j 

Appellant regrets that the original complaint was defi- j 
cient in stating its claim, but respectfully submits by way j 
of explanation that Justice Holtzoff considered the lease 
on the basis of the affidavits, notwithstanding absence from j 
the complaint. Justice Holtzoff took so broad a contrary j 
view of the substantive law that amendment was made to j 
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appear vain. (Orig. D. C. Opin. Pars. 3, 4, p. 36, Jt App.) 
Appellant was forced to prepare the original complaint 
hurriedly to prevent loss of all remedy—in fact, in a few 
short hours owing to a sudden denial of an expected oral 
rehearing before the Department. 

Some surprise is occasioned that appellee, a government 
officer, wishes to avoid settlement on the merits of a point 
so important to his administration of the vast Federal coal 
deposits. 

CONCLUSION. 

Justice Letts erred in overruling appellant’s motion for 
leave to amend its complaint, which here amounted to a 
dismissal of the amended complaint on the* ground that it 
did not state a cause of action. 

Wherefore appellant prays reversal of the order of the 
District Court; denial of the motion to dismiss this appeal; 
allowance of the application for special appeal; and that 
the cause be remanded to the District Court for further 
proceedings; or such further and other relief as the Court 
deems appropriate. 
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No. 9946 

Sheridan-Wyoming Coal Company, Inc., appellant 


v. 

Julius A. Krug, Department op Interior, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


OPINION BELOW 1 

The reasons given by the district court for overmling 
appellant’s motion for leave'to file an amended complaint 
are stated in its unpublished memorandum (App. 55-56). 

jurisdiction 

The jurisdiction of the district court was invoked under 
section 24 of the Judicial Code, 28 U. S. C., section 41(1) 
(now 28 U. S. C., section 1331), and sections 11-301 and 
11-305 of the District of Columbia Code. On the prior 
appeal this Court affirmed a judgment dismissing the com- 

1 The opinion of this Court on a prior appeal in the same ease is reported 
in — U. S. App. D. C. —; 168 F. 2d 557. 
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plaint, with leave to the district court to entertain a motion 
by appellant to amend its complaint and to dispose of such 
motion in such manner as in its discretion seemed proper. 
On June 8, 1948, the district court entered an order on the 
mandate, affirming in all respects its prior judgment of dis¬ 
missal and resuming jurisdiction to dispose of the motion 
for leave to file an amended complaint. On July 6, 1948, 
appellant’s motion for leave to file an amended complaint 
was overruled (App. 55). On July 7, 1948, appellant filed 
its notice of appeal. The jurisdiction of this Court is 
invoked under section 17-101 of the District of Columbia 
Code. 

QUESTIONS PRESENTED 

1. Whether appellant has standing to sue to enjoin the 
Secretary of the Interior from executing a coal mining lease 
on public lands of the United States by virtue of its status 
as coal lessee of other public lands. 

2. Whether the complaint states a claim for relief in view 
of the discretionary authority of the Secretary of the Inte¬ 
rior to issue a mineral lease of public lands of the United 
States and the reasonableness of the exercise of that 
discretion. 

3. Whether the United States and the prospective lessee 
are indispensable parties to an action seeking to enjoin 
issuance of a mineral lease of public lands of the United 
States. 

STATEMENT 

This is an action, before this Court for the second time, 
by which the Sheridan-Wyoming Coal Company seeks to 
enjoin the Secretary of the Interior from granting to Big 
Horn Coal Company a lease to mine coal from public lands. 
On November 17,1947, the district court granted appellee’s 
motion to dismiss the complaint and entered judgment of 
dismissal on the ground that the complaint failed to state a 
c l aim upon which relief could be granted (App. 34-35). 2 

2 Appellee had also moved to dismiss the complaint on the grounds that 
the United States and the Big Horn Coal Company were indispensable 
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On appeal this Court affirmed the judgment of dismissal, j 
holding that there was no merit to appellant’s contentions | 
that it had standing to sue for protection against the pro¬ 
posed lease, because it was a member of the existing coal 
industry, or because it had been a party to proceedings 
before the Secretary of the Interior, and that appellant was 
foreclosed from contending that it had standing to sue as a 
lessee of federal coal lands, because there were no support¬ 
ing allegations in the complaint. Sheridan-Wyoming Coal 
Company, Inc., v. Krug, — U. S. App. D. C. —, 168 F. 2d 557 
(March 29,1948). However, upon motion by appellant this j 
Court on April 23, 1948, amended its judgment so that the 
affirmance was *‘ with leave to the district court, however, to ] 
entertain a motion by plaintiff, if it be so advised, to amend 
its complaint, and with leave to the district court to dispose j 
of such motion, if made, in such manner as in its discre- j 
tion seems proper * * • *.” The mandate was filed in the 
district court on May 25, 1948, and on June 8, 1948, the 
district court entered judgment thereon, affirming in all j 
respects the judgment of dismissal of November 17, 1947, j 
and resuming jurisdiction to dispose of any timely filed | 
motion for leave to amend the complaint, as provided in j 
the mandate. 

Meanwhile, on May 25,1948, appellant had filed a motion j 
for leave to file its amended complaint. 3 The facts, as al- j 
leged in the proposed amended complaint, which is sub- j 
stantially the same as the original complaint except for | 
allegations as to appellant’s status as a coal mining lessee 
of public lands, its investment under the lease, and the 
policy of the Interior Department in not issuing coal min- j 
ing leases in the absence of a showing and finding of need | 
for an additional mine, pursuant to a regulation adopted j 

parties defendant (App. 31). The trial court was not impressed by these j 
grounds (App. 35-36). 

3 Appellant had previously on the same day filed an amended complaint 
as a matter of course, but apparently has abandoned any contention that | 
said complaint was properly before the district court for disposition by 
moving for leave to file the amended complaint. 
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by the Secretary of the Interior, may be summarized as 
follows: 

Appellant, the Sheridan-Wyoming Coal Company, is a 
coal mining lessee of public lands of the United States under 
the provisions of the Mineral Leasing Act of 1920, as 
amended (30 U. S. C., sections 181, et seq.), its lease having 
been executed on September 24, 1943. It is engaged in 
mining and distributing sub-bituminous coal in the markets 
of twelve western states (App. 41-42). The Big Horn Coal 
Company carries on a similar business in competition with 
appellant, its coal being obtained from mines under lease 
from the State of Wyoming and located approximately 
seven to fifteen miles from the mines of appellant, the two 
companies being the only producers of a low grade type 
of coal with a limited market, known as Sheridan area coal 
(App. 42-43). 

The Big Horn Coal Company is a comparative newcomer 
in the coal industry, a lease of December 2, 1943, for the 
State lands having been assigned to it by the Big Horn 
Construction Company on January 6, 1944, shortly after 
the incorporation of the coal company (App. 3,15). Prior 
thereto, on December 18,1943, the Big Horn Coal Company, 
then being incorporated, filed an application for a coal lease 
of federal lands adjoining the State lands already under 
lease and later in 1945 applied for additional lands (App. 3, 
15). Since it began mining operations on the State lands 
early in 1944, the Big Horn Coal Company has been increas¬ 
ing its share in the mining and distribution of the Sheridan 
area coal, with a consequent decrease in appellee’s share 
(App. 6, 15, 29, 43). 

Approximately two years after the Big Horn Coal Com¬ 
pany had first filed its lease application, the Secretary of 
the Interior caused to be published, according to statutory 
requirement, a notice that for coal leasing purposes he 
would receive offers with respect to the public lands covered 
by the Big Horn application, and Big Horn was the only 
bidder to appear at the public auction on January 16,1946 
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(App. 4,9). However, a lease was not awarded to Big Horn 
at that time because of protests filed by appellant and others 
prior to the auction date, the protests being on the ground 
that a regulation of the Interior Department, first promul¬ 
gated in 1934 and now known as 43 C. F. R., sec. 193.3, pro¬ 
hibited the leasing of the lands involved except on a showing 
and finding that an additional coal mine was needed (App. 

2-3,4,9-10). 4 A hearing on the protests was held in October 
of 1946 (App. 3,10), and on April 10,1947, the Under Secre¬ 
tary of the Interior approved a decision of the Bureau of 
Land Management dismissing the protests (App. 4, 9-13). 
This decision stated that it was well established that the 
regulation involved did not apply in cases where federal 
lessees sought additional lands as a reserve against immi- ; 
nent exhaustion of workable deposits in an existing mine, | 
and that the principle was the same whether the existing | 
mine was on federal, State or privately-owned lands, it not 
being intended by the regulation to drive a going concern 
out of business. Thus, it was held that the usual criteria 
for determining the need for a new mine under the regulation 
were not applicable in the case of Big Horn, it being found, 
among other things, that at the time Big Horn’s application 
was acted upon by the Department, the company was an 
active existing mine; its operations, according to the evi- j 
dence adduced at the hearing, had not jeopardized the 
continuance of the competing mine of appellant; and the j 
protestants had failed to establish that Big Horn had acted 
in bad faith (App. 11-12). A motion for rehearing was 
denied by the Under Secretary on July 29,1947, the decision j 
pointing out that none of the departmental cases relied 
upon by the protestants as precedents had involved an 
existing mine on non-federal lands, and that the application 
of the regulation as contended for by protestants would | 
defeat its purpose, which was to assist in keeping in opera- ! 
tion mines already in existence (App. 13-19). On October ! 
22, 1947, the Secretary denied a motion for exercise of 

j 

| 


4 This regulation is set forth at p. 9, infra. 
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supervisory power, agreeing with the prior departmental 
decisions as to the inapplicability of the regulation in the 
premises (App. 19-24). 

In its proposed amended complaint appellant proceeds 
on the theory that by the regulation (43 C. F. R., sec. 193.3) 
all public lands had been withdrawn for coal mining pur¬ 
poses unless it could be shown that there was an actual need 
for additional coal which could not be met otherwise, and 
that, ever since the regulation was adopted in 1934, no 
mining lease had or could have been issued absent the show¬ 
ing and findings required by the regulation, but that many 
leases had been denied, some recently, because the required 
findings could not be made (App. 2-3, 41). Appellant al¬ 
leges that, in reliance upon this theory and considering that 
the regulation and uniform practice were part of the con¬ 
sideration it had bargained for, it had entered into its lease 
and invested large sums of money, and that it would suffer 
irreparable injury through loss of investment, business and 
profits if the Secretary should violate the regulation by 
issuing the coal leases to Big Horn as proposed (App. 6,42). 

On July 6, 1948, appellant’s motion for leave to file the 
amended complaint was overruled on the ground that the 
proposed new matter added nothing material to the original 
claim, and that granting the motion would be idle and need¬ 
lessly prolong the litigation (App. 55-56). An appropriate 
order was entered overruling the motion and continuing a 
temporary injunction in effect for ten days in order to per¬ 
mit appellant to appeal to this Court (App. 55). On July 
7, 1948, appellant filed a notice of appeal and a notice of 
intention to apply for allowance of a special appeal from 
that part of the order of July 6, 1948, denying the motion 
for leave to amend. Subsequently appellant filed in this 
Court a petition for allowance of special appeal (docketed 
as No. 9932). The Secretary, appellee, filed a motion to dis¬ 
miss the appeal taken as a matter of right (docketed as 
No. 9946) and opposed the petition for allowance of special 
appeal On July 16,1948, this Court entered an order con- 
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tinning in effect the temporary injunction pending final 1 
disposition or further order of the court. On September | 
17,1948, appellant’s petition for allowance of special appeal 
and appellee’s motion for dismissal of the general appeal j 
were denied. 5 

i 

STATUTES AND REGULATION INVOLVED 

Section 1 of the Mineral Leasing Act of 1920, as amended I 
30 U.S.C. sec. 181, provides, in part, as follows: 

i 

Deposits of coal, phosphate, sodium, potassium, oil, | 
oil shale, or gas, and lands containing such deposits j 
owned by the United States, including those in national! 
forests, but excluding lands acquired under sections! 
513-519 of Title 16, and those in incorporated cities,! 
towns, and villages and in national parks and monu-j 
ments, those acquired under other Acts subsequent to ! 
February 25,1920, and lands within the naval petroleum’ 
and oil-shale reserves, except as hereinafter provided, 
shall be subject to disposition in the form and manner 1 
provided by this Act to citizens of the United States,; 
or to associations of such citizens, or to any corporation! 
organized under the laws of the United States, or of any 
State or Territory thereof, or in the case of coal, oil, oil! 
shale, or gas to municipalities. * * • 

Section 2 of the Mineral Leasing Act of 1920, as amended,! 
30 U.S.C. sec. 201, provides: 

The Secretary of the Interior is authorized to, and 
upon the petition of any qualified applicant shall, divide 
any of the coal lands or the deposits of coal, classified 
and unclassified, owned by the United States, outside of 

of the Territory of Alaska, into leasing tracts of forty 
— 

6 It is appellee's position that an order denying a motion for leave to 
file an amended complaint is discretionary and is not final and appealable j 
Bank of Columbia v. Sweeny, 1 Pet. 567, 569 (1828); Dieterich v. Dieter 
rich, 48 App. D. C. 356, 357 (1919); Kulesza v. Blair, 41 F. 2d 439 
(C.CJL 7, 1930), certiorari denied 282 U. S. 883; and that the nature of 
the order is not changed by the fact that it was entered after final judge¬ 
ment rather than before. United States v. Muschany, 156 F. 2d 196, 19t 
(C.C.A. 8, 1946). However, since the motion to dismiss the appeal was 
denied on September 17,1948, farther argument of the point at the present 
time seems inappropriate. 
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acres each, or multiples thereof, and in such form as, in 
the opinion of the Secretary of the Interior, will permit 
the most economical mining of the coal in such tracts, 
but in no case exceeding two thousand five hundred and 
sixty acres in any one leasing tract, and thereafter the 
Secretary of the Interior shall, in his discretion, upon 
the request of any qualified applicant or on his own 
motion, from time to time, offer such lands or deposits 
of coal for leasing, and shall award leases thereon by 
competitive bidding or by such other methods as he may 
by general regulations adopt, to any qualified applicant. 
He is authorized, in awarding leases for coal lands im¬ 
proved and occupied or claimed in good faith, prior to 
February 25, 1920, to consider and recognize equitable 
rights of such occupants or claimants. Where prospect¬ 
ing or exploratory work is necessary to determine the 
existence or workability of coal deposits in any un¬ 
claimed, undeveloped area, the Secretary of the In¬ 
terior may issue, to applicants qualified under this Act, 
prospecting permits for a term of two years, for not 
exceeding two thousand five hundred and sixty acres; 
and if within said period of two years thereafter, the 
permittee shows to the Secretary that the land contains 
coal in commercial quantities, the permittee shall be 
entitled to a lease hereunder for all or part of the land 
in his permit. No lease of coal hereunder shall be ap¬ 
proved or issued until after notice of the proposed 
lease, or offering for lease, has been given for thirty 
days in a newspaper of general circulation in the county 
in which the lands or deposits are situated. 

Section 32 of the Mineral Leasing Act of 1920, as amended, 
30 U.S.C. sec. 189, provides: 

The Secretary of the Interior is authorized to pre¬ 
scribe necessary and proper rules and regulations and 
to do any and all things necessary to carry out and ac¬ 
complish the purposes of this Act, also to fix and deter¬ 
mine the boundary lines of any structure, or oil or gas 
field, for the purposes thereof. Nothing in this Act 
shall be construed or held to affect the rights of the 
States or other local authority to exercise any rights 
which they may have, including the right to levy and 
collect taxes upon improvements, output of mines, or 
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other rights, property, or assets of any lessee of the 
United States. 

Regulation 193.3, 43 C. F. Regs., provides: j 

Showing required that an additional coal mine is j 
needed. 

The General Land Office will make favorable recom- j 
mendation that leasing units be segregated and thatj 
auctions be authorized only in cases where there has, 
been furnished a satisfactory showing that an additional | 
coal mine is needed and that there is an actual need for j 
coal which cannot otherwise be reasonably met. 

Since coal prospecting permits are issued for the 
express purpose of determining the extent and work-! 
ability of the coal deposits with a view to granting a 
preference right mining lease if and when it has been 
demonstrated that a commercial deposit of coal has; 
been discovered, it is essential that permit applicants! 
furnish as pertinent to § 193.20 (d), similar information 
[Circ. 1318, Feb. 1,1934, 54 L.D. 352]. 

i 

SUMMARY OF ARGUMENT 

i ! 

Appellant’s entire case is pitched upon the theory thatj 
by virtue of a regulation (43 C.F.R. sec. 193.3), it has a 
special interest or property right which establishes standing 
to sue to prevent the Secretary from issuing a coal leas^ 
without finding that there is need for an additional minej 
However, even if it be assumed that the regulation proj 
hibited the Secretary from making a coal lease without a 
finding of need, it is clear that the regulation does not create 
in appellant any right beyond that in any person mining 
coal on non-federal lands. For the regulation was designed 
to protect the general public, the Government’s proprietary 
interest and the entire coal industry, not merely a federal 
lessee, from ruinous competition, and is a self-imposed 
restraint upon the Secretary’s discretion in disposing of 
Government resources. Plainly, the regulation gives no 
greater right to appellant to attack the Secretary’s decision 
than is given to the coal industry in general. Perkins v. 


i 


i 
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Lukens Steel Co., 310 U. S. 113 (1940). Since this Court 
on the prior appeal determined that the coal industry in 
general had no standing to sue on the authority of Alabama 
Power Co. v. Ickes, 302 U. S. 464 (1938), it necessarily 
follows that appellant, a federal lessee, is in no better posi¬ 
tion. Frost v. Corporation Commission, 278 U. S. 515 
(1929); Chicago Junction Case, 264 U. S. 258 (1924); and 
the Federal Communications Commission cases cited by 
appellant are not to the contrary. 

In any event, the regulation, which is addressed to the 
Bureau of Land Management, has no effect upon the exercise 
of discretion by the Secretary, it merely insuring that the 
Secretary has sufficient information upon which to base his 
decision. Thus, the regulation cannot be the source of any 
right entitling it to maintain the suit, and appellant has 
pointed to no other source. 

n 

The proposed amended complaint does not otherwise 
support a cause of action. Appellant, even if it had standing 
to sue, could prevail only if, contrary to fact, the regulation 
relied upon was an absolute bar to the Secretary’s making 
of a coal lease without a finding that an additional mine was 
necessary. By the Mineral Leasing Act, Congress has ves¬ 
ted in the Secretary of the Interior discretion to execute 
mineral leases. United States v. Wilbur, 283 U. S. 414 
(1931); United States v. Ickes, 79 U. S. App. D. C. 114, 
143 F. 2d 152 (1944); Dunn v. Ickes , 72 App. D. C. 325, 115 
F. 2d 36 (1940), certiorari denied 311 U. S. 698. One Sec¬ 
retary of the Interior does not have .power to limi t the 
exercise of discretionary powers by himself nor by his suc¬ 
cessors in office. The lands in question had not been with¬ 
drawn from the public domain insofar as coal leasing was 
concerned by virtue of the regulation, and even if they had 
been they were adequately restored by the Secretary’s action 
in offering them for lease. 

Moreover, even if the regulation were a bar to action by 
the Secretary in some circumstances, it was not applicable 
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here, as the Secretary so held in interpreting his own regu- | 
lation. The decision so holding was well considered and | 
reasonable and cannot in any sense be termed arbitrary j 
or capricious. Therefore, it is not subject to review in a j 
coercive suit. Riverside Oil Co. v. Hitchcock, 190 U. S. 316 j 
(1903); Hall v. Payne, 254 U. S. 343 (1920); Work v. Rives, j 
267 U. S. 175 (1925); Wilbur v. United States, 281 U. S. j 
206 (1930). Indeed, any other construction would be ab- | 
horrent in that it would condone the removal of existing 
competition and the creation of monopoly by Government j 
action. Furthermore, the decision sought to be reviewed j 
is not contrary to departmental precedents, but, even if it j 
were, it would be no help to appellant, since the principle of | 
stare decisis or estoppel does not apply to decisions of j 
administrative agencies. Communications Comm r n v. j 
WOKO, 329 U. S. 223 (1946); Churchill Tabernacle v. Fed- \ 
eral Communications Comm’n, 81 U. S. App. D. C. 411,160 j 
F. 2d 244 (1947). 

HI 

The United States is an indispensable party to this pro¬ 
ceeding since appellant seeks to control the leasing of fed-! 
eral lands. Minnesota v. Hitchcock, 185 U. S. 373, 387 j 
(1902). This is not, like Land v. Dollar, 330 U. S. 731 j 
(1947), a case where if the plaintiff’s allegations are sus- j 
tained, it follows that the Government officer is withholding j 
property belonging to the plaintiff. Instead, as in Mine 
Safety Co. v. Forrestal, 326 U. S. 371 (1945), no claim is | 
made of threatened trespass against property of the plain- j 
tiff. In Osage Tribe v. Ickes, 77 U. S. App. D. C. 114, 133! 
F. 2d 47 (1943), certiorari denied 319 U. S. 750 (1943), j 
the holding was that the United States was a necessary! 
party to a suit seeking to enjoin the Secretary from pay- j 
ing certain funds to Osage County, Oklahoma. See also 
Morrison v. Work, 266 U. S. 481 (1925); Young v. Anderson, j 
81 U. S. App. D. C. 379, 160 F. 2d 225 (1947), certiorari! 
denied 331 U. S. 824 (1947). So here the United States! 
is an indispensable party to this suit seeking to enjoin the 
leasing of its lands. 


i 
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The Big Horn Coal Company, the prospective lessee, is 
also an indispensable party to this proceeding. Brady 
v. Work, 263 U. S. 435 (1924), so held in a case where the 
plaintiff sought to enjoin the issuance of a homestead patent. 
This decision can not be distinguished on the ground that 
here Big Horn has no right to a lease, since the ground of 
the Brady decision was that the prospective patentee was 
entitled to be heard on the question of whether she had a 
right to a patent. Certainly Big Horn has as much interest 
in sustaining the Secretary’s decision as does appellant in 
reversing it. 

ARGUMENT 

In this case the Secretary moved to dismiss the original 
complaint on the grounds that it failed to state a claim upon 
which relief could be granted, that appellant had no stand¬ 
ing to maintain the action, and that the Big Horn Coal 
Company and the United States were indispensable parties 
defendant (App. 31). The district court did not agree 
with appellee’s contentions as to indispensable parties (App. 
35-36), but dismissed the complaint on the sole ground that 
it failed to state a claim upon which relief could be granted 
(App. 34-35). On appeal this Court affirmed the judg¬ 
ment of dismissal, holding that neither as a member of the 
existing coal industry nor as a party to the proceedings 
before the Secretary did appellant have any standing to 
sue, and that appellant could not prevail in its contention 
that it had standing to sue as a lessee of federal coal lands, 
with property rights flowing from an applicable regulation, 
because the complaint did not specify the necessary sup¬ 
porting allegations of status as a federal coal lessee. In 
its opinion this Court did not reach the broader aspects 
of the question as to whether the complaint stated a cause 
of action and did not touch upon appellee’s contentions 
that the complaint was properly dismissed on the ground of 
the absence of indispensable parties defendant. 6 However, 

6 On the prior appeal, appellee contended that the complaint was prop¬ 
erly dismissed because of the absence of indispensable parties defendant, 
and makes the same contention here. See infra, pages 22-25. 
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upon motion by appellant, this Court amended its judgment 
so that the affirmance was “with leave to the district court, 
however, to entertain a motion by plaintiff, if it be so ad- j 
vised, to amend its complaint * • V’ Appellant’s mo¬ 
tion for leave to file an amended complaint was denied by 
the district court on the ground that the proposed amended j 
complaint (App. 41-43), which supplied the deficiencies 
pointed out in this Court’s opinion, added nothing material j 
to the claim presented by the original complaint (App. j 
55-56). It is submitted that the district court correctly j 
overruled the motion to amend, both with respect to the j 
question of appellant’s standing to sue and the broader j 
aspects of the question as to whether the proposed amended j 
complaint stated a cause of action. Moreover, since the j 
grant or denial of amendment is discretionary, the order j 
is reviewable only for abuse of discretion, and we submit j 
that, under the present circumstances, there has been no j 
such abuse. Stokes v. Hinden, 66 App. D. C. 34, 85 F. 2d j 
200 (1936). | 

1 | 
Appellant Has No Standing to Sue 

| 

In essence, the theory of the proposed amended complaint j 
is that appellant, as a lessee of federal coal lands with an j 
alleged special interest or property right created by a regu¬ 
lation promulgated by the Secretary of the Interior (43 j 
C.F.R., sec. 193.3), has standing to prevent the Secretary j 
from issuing a coal lease without finding a need for an addi- j 
tional mine. i 

Appellant seeks to escape the effect of this Court’s pre- \ 
vious decision on the ground that the amended complaint j 
alleges that it is a lessee of other federal lands and it is i 
thereby given greater rights than other members of the j 
existing coal industry. The argument that section 6(d) of! 
appellant’s lease incorporates the regulation into the lease I 
plainly lacks merit. The lease does not refer to regulation: 
193.3 nor does it incorporate by reference all of the mineral 
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leasing regulations. Section 6(d) of the lease relates solely 
to regulations which impose duties upon lessees. The other 
provisions of section 6, printed in full in the appendix, 
infra, pp. 26-27, make it abundantly clear that the entire sec¬ 
tion is for the benefit of the lessor and cannot be construed to 
impose burdens upon it Thus, section 6(a) relates to 
waivers by the lessor of breach of conditions, section 6(b) 
to surrender and termination of the lease and section 6(c) 
to rights as to buildings, etc., upon termination. Section 
6(d) authorizes the United States to bring appropriate pro¬ 
ceedings to forfeit the lease if the lessee violates the general 
regulations and provides “but this provision shall not be 
construed as depriving the lessor of any legal or equitable 
remedy which the lessor might otherwise have.” Plainly 
section 6(d) did not limit the authority of the Secretary to 
execute mineral leases to competitors of appellant. There 
is no basis, therefore, for appellant’s assertion that it is 
suing to enjoin a threatened breach of its lease contract. 

In any event, whether or not the regulation was made a 
part of the lease and whether or not it was a limitation 
upon the powers of the Secretary, it does not create in ap¬ 
pellant any right greater than those of any person mining 
coal on non-federal lands. The regulation does not even by 
implication purport to give any special right to appellant 
as a federal lessee to be free from competition, and there 
is nothing in the Mineral Leasing Act, other regulations of 
the Secretary or the lease itself which would even remotely 
indicate that the regulation was to have such an effect. 
On the other hand, even assuming that the regulation im¬ 
posed a restraint upon the Secretary and not merely his 
subordinates, its purpose was to protect the general public, 
the Government’s proprietary interest, and the entire coal 
industry from the effects of ruinous competition (App. 
45-48, 50, 52). The evils sought to be avoided would be as 
great whether the existing mines to be protected were on 
non-federal or federal lands. It is obvious, therefore, that 
the regulation, a self-imposed restraint upon the Secre¬ 
tary’s discretion in disposing of Government resources, 
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does not give to appellant any greater right to attack the 
Secretary’s decision than is given to the coal industry or 
the public in general. Perkins v. Lukens Steel Co., 310 
U. S. 113, 128-129 (1940). Hence, since this Court on the 
prior appeal held, on the authority of Alabama Power Co. 
v. I ekes, 302 U. S. 464 (1938), and similar cases, that the 
coal industry in general had no standing to sue, it neces¬ 
sarily follows that appellant is in no better position. 

. In contending that it has standing to sue (App. Br. 18-22), 
appellant relies upon several cases cited in the prior opinion 
of this court. However, all these cases are distinguishable 
from the present situation. In Frost v. Corporation Com¬ 
mission, 278 U. S. 515 (1929), the facts were that in Okla¬ 
homa the business of operating a cotton gin was declared 
to be a public utility and the basic statute provided that no 
gin could be operated without a license, which could only be 
granted upon a showing of public necessity, so that the right 
to operate a gin was a franchise, a property right preclud¬ 
ing any other person from operating a gin without a valid 
permit. It was held that the holder of such a franchise 
had standing to sue to prevent illegal competition resulting 
from the issuance of a similar franchise without the show¬ 
ing of public necessity as permitted by a void statute. In 
the present case, coal mining has not been declared to be a 
public utility and appellant has no franchise or similar 
property right which would preclude competition. Ap¬ 
pellant is clearly subject to competition from Big Horn and 
other coal companies operating on non-federal lands, so 
that it is not the competition which is claimed to be unlaw¬ 
ful, but simply the use of federal property for such com¬ 
petition. As the Supreme Court said in Alabama Power 
Co. v. Ickes (302 U. S. at pp. 484-485) in holding that fran¬ 
chise holders had no standing to enjoin the Secretary from 
making an alleged illegal use of federal property which 
would foster competition: 

. The difference between the Frost case and this is 
fundamental; for the competition contemplated there 
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was unlawful while that of the municipalities contem¬ 
plated here is entirely lawful. 

In the present case, as in the Alabama Power case, it is not 
the competition which is claimed to be unlawful but only the 
Secretary’s threatened lease of federal property. In Chi¬ 
cago Junction Case, 264 U. S. 258, 267-268 (1924), the stand¬ 
ing to sue to have an order of the Interstate Commerce 
Commission declared void was found not in the fact that 
the plaintiffs were members of a regulated class, but in a 
section of the Judicial Code giving any party to a pro¬ 
ceeding before the Commission the right to become a party 
to any suit wherein the validity of the Commission’s order 
was involved, the section being found to imply a right to 
institute the challenging suit. See Alabama Power Co. v. 
Ickes, 302 U. S. 464, 483-484, wherein the Chicago Junction 
Case is explained. There is no similar statute authorizing 
review of determinations by the Secretary of the Interior, 
as this Court found on the prior appeal. 

Likewise, in Communications Common v. National Broad¬ 
casting Co. (KOA), 319 U. S. 239, 246-247 (1943) and Com¬ 
mission v. Sanders Radio Station, 309 U. S. 470, 476-477 
(1940), the right to resort to the courts for review of an 
order of the Federal Communications Commission was 
found in a very broad jurisdictional statute permitting 
appeal by any person aggrieved or whose interests would be 
adversely affected, even though a property right was not 
involved. In fact the jurisdictional statute was so broad 
that any person, acting on behalf of the public, had stand¬ 
ing to prosecute an appeal. Scripps-Howard Radio v. 
Comm’n, 316 U. S. 4,14 (1942). Again, there is no similar 
statute authorizing review of determinations by the 
Secretary. 

In any event, a reading of the regulation itself (supra, 
p. 9) will reveal that it can not have the effect claimed by 
appellant, and that the issuance of the lease in question would 
be lawful. The regulation is addressed to the General Land 
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Office (now Bureau of Land Management) and directs that 
no favorable recommendation for the segregation of leasing 
units be made unless a showing is made that an additional 
mine is needed. The Secretary is vested with a wide dis- j 
cretion in the execution of mineral leases (30 U. S. C. secs, j 
189 and 201), and obviously he is not bound by the recom¬ 
mendations of his subordinates, but may follow or reject such 
recommendations in his discretion. 7 The regulation thus 
merely insures that the Secretary will have at hand the j 
necessary information for the exercise of his unlimited dis¬ 
cretion. Clearly, such a regulation cannot be the source of i 
any right in appellant which will be the basis for standing to I 
sue. Therefore, since appellant points to no other source, it j 
is plain that under any reasonable interpretation of the 
regulation appellant has not become vested with any right j 
entitling it to maintain the suit. 

i 

n 

i 

The Proposed Amended Complaint Does Not State a Claim j 
Upon Which Relief Can Be Granted 

A. The authority of the Secretary of the Interior to grant 
mineral leases is discretionary and not subject to judicial 
review .—Congress has, of course, exclusive power to dispose 
of the public lands of the United States. “Since the Con¬ 
stitution places the authority to dispose of public lands j 
exclusively in Congress, the executive’s power to convey 
any interest in these lands must be traced to Congressional j 
delegation of its authority.” Sioux Tribe v. United States, j 
316 U. S. 317, 326 (1942). By the Mineral Leasing Act, | 
Congress delegated to the Secretary of the Interior a broad! 
discretionary authority to make mineral leases of public 
lands as was held in United States v. Wilbur, 283 U. S. 414! 


7 See 43 C.F.R., sec. 193.9, which provides that if a petitioner for aj 
lease fails to make a satisfactory minimum lease offer (in the opinion of! 
the Bureau of Land Management), the leasing unit may or may not be 
offered for lease in the discretion of the Secretary. 
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(1931), where the Court, after examining various pro¬ 
visions of the Act, stated (p. 419): 

Certainly, there is ground for a plausible, if not con¬ 
clusive, argument that so far as it relates to the leasing 
of oil lands it goes no further than to empower the 
Secretary to execute leases which, exercising a rea¬ 
sonable discretion, he may think would promote the 
public welfare. 

See also United States v. I ekes, 79 U. S. App. D. C. 114,143 
F. 2d 152 (1944); Dunn v. I ekes, 72 App. D. C. 325, 115 F. 
2d 36 (1940), certiorari denied 311U. S. 698, and cases there 
cited. Since the Act, rather than containing any provision 
which would prevent issuance of the lease to the Big Horn 
Company, grants to the Secretary a broad discretion in the 
premises, it is submitted that the Secretary’s decision that 
a lease should issue is not subject to judicial review. 

Appellant’s case is pitched upon the regulation (43 
C. F. R. 193.3), the claim being that the regulation is an 
absolute prohibition of the Secretary’s leasing of mineral 
lands without finding a need for an additional mine, and, 
absent the regulation, it is clear that no cause of action 
would exist. However, as shown above (supra, p. 16-17), the 
regulation does not purport to control absolutely the dis¬ 
cretion of the Secretary, so that appellant’s case must 
fall. 8 

Moreover, it is clear that one Secretary of the Interior 
does not have power to limit the exercise of discretionary 
powers by himself or his successors in office. In Wilbur v. 
United States, 281 U. S. 206 (1930), the Secretary of the 
Interior in 1927 concluded that a decision by a former Secre¬ 
tary in 1919 was erroneous and reversed it. The court 
rejected the argument that authority to revoke the previous 
decision did not exist, stating (281TJ. S. at pp. 216-217): 

The decision in 1919 was, not a judgment pronounced 
in a judicial proceeding, but a ruling made by an 


8 Inasmuch as the issuance of the lease would be lawful, appellant’s ar¬ 
guments based upon illegality (App. Br. pp. 22-35) must also fail. 
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executive officer in the exertion of administrative | 
authority. That authority was neither exhausted nor 
terminated by its exertion oh that occasion, but was in 
its nature continuing. Under it the Secretary who ! 
made the decision could reconsider the matter and 
revoke the decision if found wrong; and so of his sue- j 
cessor. The latter was charged, no less than the j 
former had been, with the duty of supervising the j 
payment of the interest annuities and of causing them j 
to be distributed among those entitled to them and no 
others; and if he found that individuals not so entitled j 
were sharing in the annuities by reason of a mistaken j 
or erroneous ruling of the former his authority to 
revoke that ruling and stop further payments under j 
it was the same as if it had been his own act. The i 
powers and duties of such an office are impersonal and j 
unaffected by a change in the person holding it. 

Furthermore, even if it were true, as appellant contends, I 
that the decision in the Big Horn case was contrary to estab- j 
lished precedents, appellant would not be aided thereby, j 
It is well established that the principle of stare decisis does j 
not, absent arbitrary action, control the policy or practice j 
of administrative agencies and does not estop the agency j 
from changing its decisions, even when such changes result j 
in pecuniary losses. Communications Comm y n v. WOKO, j 
329 U. S. 223, 227-228 (1946), reversing WOKO, Inc. v. Fed- \ 
eral Communications Commission, 80 U. S. App. D. C. 333, | 
341, 153 F. 2d 623, 631 (1946); Churchill Tabernacle v. j 
Federal Communications Common, 81 U. S. App. D. C. 411, j 
413,160 F. 2d 244, 246 (1947); Pennsylvania Water & P. Co. j 
v. Federal Power Com’n, 74 App. D. C. 351, 358,123 F. 2d j 
155, 162 (1941), certiorari denied 315 U. S. 806 (1942); ! 
Courier Post Pub. Co. v. Federal Communications Com y n, \ 
70 App. D. C. 80, 85,104 F. 2d 213, 218 (1939). 9 As shown I 

j 

9 Germania Iron Company v. Jaynes, 89 Fed. 811 (C.C.A. 8,1898), relied 
upon by appellant (App. Br. pp. 35-36), is not in point There, the plain¬ 
tiff claimed a prior right to property which had been patented to the de¬ 
fendants’ predecessor in title. The plaintiff was claiming a right to the 
land and the court held that he did have a vested right thereto by conform¬ 
ing to the rules existing at that time (see 89 Fed. p. 817). Here, appellant | 
claims no right to a lease of the land. 
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by the departmental decisions in this case (App. 9-24), 
made after full hearing in the matter (App. 3, 24), the ac¬ 
tion of the Secretary can, in no sense, be described as 
‘ ‘ whimsical ” or “ unreasoned ’ \ United States v. Carmack, 
329 U. S. 230, 243-244 (1946). 

Appellant also alleges in the proposed amended complaint 
that by virtue of the regulation public lands were withdrawn 
for coal leasing purposes, except for lands for which there 
could be shown an actual need (App. 2-3, 6; see App. Br. 
pp. 36-38, 43). The complete answer to this contention 
appears on the face of the letters which appellant claims 
constituted a withdrawal. These letters state (App. 8, 9), 
“it is thought that no general order should be issued in 
effect suspending the operation of the leasing acts as to new 
coal leases and prospecting permits.” Thus, the desira¬ 
bility of issuing a withdrawal order was considered and 
expressly rejected. Moreover, even if this express rejection 
of the withdrawal process could be tortured into an informal 
withdrawal, it does not aid appellant because the Secretary 
of the Interior has authority to restore to the public domain 
lands previously withdrawn and the decision sought to be 
reviewed here constitutes such restoration. 

B. The construction of the regulation by the Secretary 
of the Interior ivas reasonable amd hence not subject to 
judicial review .—Even if it be conceded that the regulation 
is a curb on the Secretary’s discretion under any circum¬ 
stances, it plainly is not applicable to the present case, as 
the Secretary in interpreting his own regulation held (App. 
20; see App. 11,17-19). In the three departmental decisions 
in this case (App. 9-24), it was determined that the regula¬ 
tion had no applicability, it being held that it was well- 
established that it had no effect upon federal coal lessees 
seeking additional lands, and that the principle was the 
same whether the applicant for lease was currently operat¬ 
ing on federal or non-federal lands, it not being the inten¬ 
tion to drive an existing mine out of business (App. 11, 
17-19, 20). Although the Under Secretary was of the opin- 
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ion that the lease should not be granted if the application 
were examined under the facts as they existed in 1943 when 
the application was first filed and when Big Horn had the 
status of a new mine, nevertheless, examining the facts as 
they existed at the time the application was acted upon by 
the Department, as was most proper, he considered that 
Big Horn, by virtue of more than three years’ operation on 
State lands, had the status of an existing mine, and that its 
application was not affected by the regulation (App. 15-19; 
see App. 11-12). The decisions (App. 43-52) relied upon 
by appellant in the proceedings in the Interior Department 
and here as establishing a contrary interpretation of the 
regulation were adequately distinguished on the ground 
that in those cases there was no question concerning the 
expansion of an existing mine (App. 17-18). As the district 
court found (App. 37), the departmental construction of 
the regulation was reasonable, and, hence, the Secretary’s 
decision is not subject to review by the courts in a coercive 
suit, especially since the decision interpreted his own regu¬ 
lation. Riverside Oil Co. v. Hitchcock, 190 TJ. S. 316 (1903); 
Hall v. Payne, 254 U. S. 343 (1920); Work v. Rives, 267 
U. S. 175 (1925); Wilbur v. United States, 281 U. S. 206, j 
221 (1930). Indeed, any other construction would be ab¬ 
horrent in that it would condone the removal of existing 
competition and the creation of monopoly by Government j 
action. Surely, such is not the intention expressed by Con¬ 
gress in the Mineral Leasing Act or by the Secretary in his 
regulation. On the contrary, in the Mineral Leasing Act, 
Congress expressed a policy that it should not be applied to 
create monopolies. Thus, it made detailed provisions limit¬ 
ing the aggregate amount of land that might be leased by ] 
one individual or corporation (30 U. S. C. sec. 184), it im- ; 
posed specific limitations upon leases to railroads (30 ; 

U. S. C. sec. 202), and it directed that leases should con¬ 
tain such provisions as the Secretary “may deem necessary 
* * • for the prevention of monopoly” (30 U. S. C. 

sec. 187). ! 
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As the trial court said in dismissing the complaint in the 
first instance (App. 37-38): 

The construction [of the Secretary] appears to the 
Court to be very reasonable. 

What the Court is really asked to do is to substitute 
its own judgment for the judgment of the Secretary of 
the Interior as to whether it is wise to grant the pro¬ 
posed lease. This the Court may not do. 

Ill 

The United States and Big Horn Coal Company Are Indis¬ 
pensable Parties to This Suit 

A. The United States is an indispensable party .—In 
Minnesota v. Hitchcock, 185 U. S. 373, 387 (1902), the Court 
held that the United States, as the pecuniary loser, was the 
real party affected by a suit seeking to restrain the Secretary 
6f the Interior from selling lands owned by the United 
States. That suit was maintainable because the consent of 
the United States to such suit had been given by act of 
Congress. Here, no such consent has been given. 

The district court thought that the United States was not 
an indispensable party on the theory that this is an action 
to enjoin a Government officer from exceeding his authority 
(App. 35). But this is not a case where action of a Govern¬ 
ment agent is taken which would interfere with property 
rights of appellant. Nor is this a case like Land v. Dollar, 
330 U. S. 731 (1947), where, under the allegations of the 
complaint, the Government officer was unlawfully withhold¬ 
ing plaintiff’s property. In Mine Safety Co. v. Forrestal, 
326 U. S. 371 (1945), it was held that the United States was 
an indispensable party to an action seeking to enjoin the 
Under Secretary of the Navy from withholding payment of 
certain Government funds, stating (p. 374): “Here, the 
essential allegations and the relief sought do not make out 
a threatened trespass against any property in the posses¬ 
sion of or belonging to the appellant.” Similarly, in the 
instant case, the land proposed to be leased is admittedly 
public property and the leasing thereof could not constitute 
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a trespass on any property of appellant, nor would tlie 
Secretary of the Interior be suable as an individual because 
be bad leased the land to Big Horn. 

In Osage Tribe v. Ickes, 77 U. S. App. D.C. 114,133 F. 2d 
47 (1943), certiorari denied 319 U. S. 750 (1943), this Court 
affirmed on the basis of the opinion of the statutory three- 
judge court, Osage Tribe v. Ickes, 45 F. Supp. 179. In that 
opinion, it was concluded that the United States was an 
indispensable party to a suit wherein an injunction was 
sought to restrain the Secretary of the Interior from paying 
certain funds to Osage County, Oklahoma. And in Morri¬ 
son v. Work, 266 U. S. 481 (1925), upon which the Osage 
decision was based, the court said (pp. 485-486): 

To interfere with its [the United States] manage¬ 
ment and disposition of the lands or the funds by en¬ 
joining its officials, would interfere with the perform¬ 
ance of governmental functions and vitally affect in¬ 
terests of the United States. It is, therefore, an in¬ 
dispensable party to this suit. 

And in Young v. Anderson, 81 U. S. App. D. C. 379, 160 
F. 2d 225 (1947), certiorari denied, 331 U. S. 824 (1947), a 
suit which sought inter alia to enjoin federal officers from 
leasing certain lands was dismissed because the United 
States was an indispensable party. These authorities are, 
we submit, conclusive that the United States is an indispen¬ 
sable party to this action which seeks to control the disposi¬ 
tion of its property. 

B. The Big Horn Coal Company is an indispensable 
party. —Appellant recognizes that if the lease had issued to 
Big Horn Coal Company, that company would be an in¬ 
dispensable party to this suit (Br. 44). Indeed, appellant’s 
claim of irreparable damage is based on the fact that if 
the lease were issued, appellant would be unable to sue 
appellee and the company in the same court and hence would 
have no remedy (Br. 43-44). But the mere fact that a lease 
has not yet been issued does not change the situation. In 
Brady v. Work, 263 U. S. 435 (1924), the plaintiff sought 
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to enjoin the issuance of a homestead patent. The suit 
was dismissed on the ground that the prospective patentee, 
Lillie S. Harner, was an indispensable party. In affirming 
this ruling, the Supreme Court stated (p. 437): 

Lillie S. Hamer is the person whom the administra¬ 
tive officers of the Government have held to be entitled 
to a patent for this land. Clearly the controversy be¬ 
tween the plaintiff and those officers involving the 
granting of a patent to her can not be settled without 
her presence in court. New Mexico v. Lane, 243 TJ. S: 
52, 58; Litchfield v. Register and Receiver, 9 Wall. 575, 
578. She is entitled to be heard. Inability to secure 
service on her because she lives in Arizona cannot dis¬ 
pense with the necessity of making her a party. 

The court below, in concluding that Big Horn was not an 
indispensable party, distinguished this decision on the 
ground that Lillie Hamer claimed to have a legal right to 
a patent while Big Horn does not have such a legal right but 
is simply asking the Secretary of the Interior to grant them 
a lease in the exercise of his discretion (App. 35). But the 
plaintiff Brady claimed that Lillie Hamer had no right and 
the holding was that that question could not be decided with¬ 
out her presence. So here, the question whether the ad¬ 
ministrative officers were correct in awarding leases to Big 
Horn cannot be decided in its absence. See also Foltz v. 
Payne, 50 App. D. C. 155, 269 Fed. 671 (1920). As this 
Court stated in Pucker v. Butler, 70 App. D. C. 103,105-106, 
104 F. 2d 236, 238-239 (1939): 

Indispensable parties are those who have an interest 
in the controversy 1 ‘of such a nature that a final decree 
cannot be made without either affecting that interest, 
or leaving the controversy in such a condition that its 
final determination may be wholly inconsistent with 
equity and good conscience.” 

The sole purpose of this suit is to prevent the continuation 
in business of Big Horn. Certainly, Big Horn has as much 
interest in sustaining the Secretary’s ruling as does appel¬ 
lant in reversing it. Therefore, acceptance of appellant’s 
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argument that it has standing to challenge the Secretary’s 
determination proves, we submit, that Big Horn is an in¬ 
dispensable party and, hence, the suit was properly dis¬ 
missed. 

CONCLUSION 


For the foregoing reasons, it is submitted that the order 
denying appellant’s motion for leave to file an amended 
complaint was clearly correct and should he affirmed. 


Respectfully, 


October, 1948. 


A. Devitt Vanech, 
Assistant Attorney General; 
Roger P. Marquis, 

John C. Harrington, 
Attorneys , Department of Justice , 

Washington, D. C. 
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APPENDIX 

SECTION 6 OF APPELLANT’S LEASE PROVIDES AS FOLLOWS: 

Section 6. It is further mutually understood and agreed 
as follows: 

(6a) That the lessor may, in writing, waive any breach of 
the covenants and conditions contained herein, except such 
as are required by the act, but any such waiver shall extend 
only to the particular breach so waived, and shall not 
limit the rights of the lessor with respect to any future 
breach; nor shall the waiver of a particular cause of for¬ 
feiture prevent cancellation of this lease for any other cause, 
or for the same cause occurring at another time. 

(6b) The lessee may, on consent of the Secretary of the 
Interior first had and obtained, surrender and terminate 
this lease upon payment of all rents, royalties, and other 
debts due and payable to the lessor and upon payment of all 
wages or moneys due and payable to the workmen employed 
by the lessee, and upon a satisfactory showing to the Secre¬ 
tary of the Interior that the public interest will not be im¬ 
paired ; and the lessee may with like consent surrender any 
legal subdivision of the area included within the lease; but 
in no case shall such termination be effective until the lessee 
shall have made provision for the preservation of any mines 
or productive works or permanent improvements on the 
lands covered hereby. 

(6c) Thaton the termination of this lease, pursuant to the 
last preceding paragraph, the lessor, his agent, licensee, or 
lessee shall have the exclusive right at the lessor’s election 
to purchase at any time within six months thereafter, at the 
appraised value, any or all buildings, machinery, tools, or 
other property placed by the lessee in or on the lands leased 
hereunder, save and except all underground timber and 
such other supports and structures as are necessary for the 
protection and preservation of the mine, which shall be and 
remain a part of the realty without further consideration or 
compensation; that the purchase price to be paid for said 
buildings, machinery, equipment, tools, or other property 
to be purchased as aforesaid shall be fixed by appraisal of 
three disinterested and competent persons (one to be desig¬ 
nated by each party hereto and the third to be selected by 
the two so designated), the valuation so determined by the 
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three or a majority of them to be conclusive and binding 
upon both parties; that pending such election to purchase 
within the said period of six months none of the build¬ 
ings or other property shall be removed from their normal 
position; that if such valuation be not requested or the 
lessor shall affirmatively, in writing, elect not to pur¬ 
chase within said period of six months, the lessee shall 
have the privilege of removing said buildings, machinery, 
equipment, tools, and other property within 90 days 
after being notified in writing by the lessor that the 
said lessor does not elect to purchase any or all of the 
buildings, machinery, equipment, tools or other prop¬ 
erty, and in case of failure to so remove the said property 
within 90 days after receipt of such notice, then said build¬ 
ings, machinery, tools, or other property shall become the 
property of the United States. 

(6d)If the lessee shall fail to comply with the provisions 
of the act or make default in the performance or observance 
of any of the terms, covenants, and stipulations hereof, or 
of the general regulations promulgated and in force at date 
hereof, the lessor may institute appropriate proceedings 
in a court of competent jurisdiction for the forfeiture and 
cancellation of this lease as provided in Section 31 of the act, 
but this provision shall not be construed as depriving the 
lessor of any legal or equitable remedy which the lessor 
might otherwise have. 
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Shebidan-Wyoming Coal Company, Inc., Monarch, 

Wyoming, Appellant , 
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Julius A. Krug, Department of Interior Building, 
Washington, D. C., Appellee. 


REPLY BRIEF FOR APPELLANT 


SUMMARY OF ARGUMENT. 

L • 

Appellant’s standing to sue rests on 1) its status as a 
lawful member of a regulated class of competitors restricted 
by Regulation 193.3, and 2) its lease, and the incorporation 
of that Regulation; not merely on the existence of the Regu¬ 
lation, as appellee would have it. 

Appellant has a vested property right derived from 193.3 
because the Regulation is part of its lease. Appellee Krug 
contends only that the Regulation was not incorporated under 
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Paragraph Six of the lease, and fails totally to reply to ap¬ 
pellee’s showing that it was incorporated 1) under Para¬ 
graph One —making the lease expressly subject to the 
Mineral Leasing Act, and therefore, by necessary implica¬ 
tion, to the statutory regulations issued thereunder, especi¬ 
ally those which have become a part thereof by reenactment 
of the parent law —R. J. Reynolds Tobacco Co. v. Helvering, 
306 U. S. 110; and 2) as relevant law, benefiting the grantee, 
was incorporated by operation of law, Wood v. Lovett, 313 
TJ. S. 362); 3) by estoppel, under the plain allegations of the 
amended complaint (App. pp. 41 to 43) 

Appellee then asserts that the Regulation gives appellant 
as a Federal lessee no greater protection than the coal in¬ 
dustry in general, even if a part of the lease. This non- 
sequitur scarcely deserves reply; for, if the Regulation is a 
term of appellant’s lease, appellant has a property right 
in it. 

Appellee seeks to support this non-sequitur by urging the 
Regulation was to protect “the public, the government’s 
proprietary interest and the entire coal industry.” But 
logic, and the letters of Ickes indicate that the “proprietary 
interest” factor shows one paramount purpose—protection 
of Federal lessees from wasteful and ruinous over-competi¬ 
tion, causing decreased royalties and harm to the priceless 
reserve. This would flow back against the government’s 
proprietary interest. 

No reply whatever is made to appellant’s showing that 
violation of 193.3 would amount to forbidden discrimination 
against appellant under Hamilton National Bank v. District 
of Columbia, 156 F. (2d) 843, and related cases. 

Appellee’s only reply to Frost v. Commission and the 
Chicago Junction cases, which establish the standing of law¬ 
ful members of a restricted class of competitors to object 
to the admission of a favorite newcomer without findings 
sufficient to satisfy the statutory criteria, is a reliance on 
Alabama Power Co. v. Ickes. He urges, in effect, that there, 
illegal use of Federal funds was charged; here illegal use 
of Federal lands. But the distinction is plain; here, as in 
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Frost, the threatened competition is illegal as such, within 
the area controlled by the lawgiver promulgating the law 
restrictive of competition—there the state, here the Federal 
coal reserves; the illegality is not the vague constitutional 
theory, as in Alabama Power, that the taxpayer ought not 
be forced to meet competition financed by his own govern¬ 
ment though competition itself was unrestricted and 
lawful. 

In Alabama, the illegal financing merely aided lawful 
competition; here, the appellee would create illegal com¬ 
petition, as in Frost . 

Appellee then erroneously urges that the radio cases and 
Chicago Junction case are inapplicable because judicial re¬ 
view statutes provided a special forum for review of illegal 
actions of the agency; though obviously, the substantive 
rule of those cases, that admission of new competition with¬ 
out satisfying statutory criteria invaded the rights of law¬ 
ful competitors, was a prerequisite to questions of proce¬ 
dural remedy. No special procedural remedy could create 
those substantive rights, nor make acts, otherwise lawful, 
unlawful 

Appellee next, astonishingly, contends that the Regula¬ 
tion (without denying it has the force of statute, Hodgson 
v. Midwest Oil Co., 297 F. 293) binds his subordinates, but 
not himself. Germania Iron Co. v. James , 89 Fed. 811, is a 
complete answer. Moreover he quotes another Regulation 
(193.9) which Regulation expressly gave a power to the 
Secretary to reduce lease terms not given the Land Office. 
There is no such specific power here. The express provi¬ 
sion in 193.9 bespeaks absence of such unexpressed power 
in 193.3. And of even greater importance, appellee him¬ 
self has always taken the position previously that he is 
bound by Reg. 193.3. In his own Olson case he said “the 
rule of the Department precludes the granting of an addi¬ 
tional coal lease (43 F. C. R. 193.3)” (Jt. App., p. 49). 
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* • «* • - — • 

n. 

* * ■ '* * . 1 1 . 

The Congress, with its exclusive constitutional control 
of public land, has not given the Secretary discretionary 
authority to violate his own Regulations issued under the 
Act. On the contrary Congress has repeatedly amended 
the Act with no change in Regulation 193.3. Congress thus 
recognized the previous promulgation as a valid and bind¬ 
ing exercise of their previously delegated exclusive legisla¬ 
tive authority. * 

There is no “discretion” to violate a land regulation; 
they have the force of statute. (Hodgson v. Midwest Oil Co., 
supra). The case of a successor Secretary of the Interior 
reversing a predecessor’s determination in a field of con¬ 
tinuing discretion over a fluid and inherently changing fact 
situation (Wilbur v. United States, 281 U. S. 206 (1930)) is 
inapplicable. Further, appellee has not attempted to repeal 
Regulation 193.& Although the question is thus not pre¬ 
sented here, it is doubtful that anyone but the Congress 
could repeal Regulation 193.3, due to reenactments of the 
Mineral Leasing Act. 

- The publication of the Regulation in the Code of Federal 
Regulations, by the preface attached to it (Op. Br. p. 48) 
established that it was a rule of law to be invoked against 
third parties and to affect their legal rights. 

The Secretary has repeatedly construed the Regulation 
as a limitation on his powers throughout its entire existence, 
most recently in the Olson and Cox cases (Jt. App., pp. 49 
and 51). 

No real reply is made to appellant’s argument that the 
uncontradicted allegations of the complaint of conditional 
withdrawal from and non-restoration to the public domain 
«should be taken as true.. Appellee’s reply is confined to the 
assertion appellee has the same power to restore lands as 
he does to withdraw them. But the complaint specifically 
alleged that he had not so restored them. This could only 
be done by repeal of 193.3. 
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Appellee then asserts he has made a construction of the 
statutory Begulation and that the construction is not un¬ 
reasonable or arbitrary. This is the compounding of er¬ 
rors as he has really made no construction: 

(1) The amended complaint alleges that it is the settled 
practice of the Department to screen all lease applicants 
against the consumer need criterion, (c. App. 41). 

The appellee has not pleaded the claimed construc¬ 
tion by answer as the Secretary did in the cases he cites 
(Riverside Oil Company v. Hitchcock; Work v. Rives, etc.); 
nor has he in fact made the construction since he has ex¬ 
pressly stated “the criteria of the Regulation do not apply”. 
Thus, he is purporting to make an exception for bigness 
and not a construction. And a construction, if made, should 
have been affirmatively pleaded, so as to give the Court a 
plain issue. 

(2) Appellee’s latest “construction,” first claimed in this 
brief, follows: Big Horn, as an “existing” state mine is 
outside the regulation. This is a word “existing mine” 
not in the statutory regulation. The actual word 
is “additional mine”. Tins construction is absolutely 
novel and contrary to an established construction in forty 
prior cases, as the amended complaint alleges. The plain 
meaning of the word “additional” in the statute is “added 
to what exists at the date of the statute”; and this is con¬ 
firmed by explanation in the withdrawal letters of Secretary 
Ickes that future new leases are to be made only for “small 
mines” needed locally. 

This “construction” he also supports by urging that the 
special Mineral Leasing Act provision for granting existing 
Federal lessees more land, in the Secretary’s discretion, 
should apply also to existing state mines. But Federal 
lessees have already been screened against the criterion 
“consumer need which cannot otherwise reasonably be sup¬ 
plied” and are, in practice, so screened on each extension 
application (Amended Complaint, Paragraph First (c), Jt. 
App., p. 41). 
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The claimed construction is thus novel, contrary to the 
plain meaning of the words of the regulation, to its 
“legislative history”, and to the uniform practice, alleged 
in the amended complaint, of applying the need criterion to 
all applicants. 

(3) Appellee virtually ignores authorities which show 
that a novel construction of a rule, contrary to long stand¬ 
ing land department precedent, even if not formalized into 
a Regulation, is for that reason arbitrary. 

Germania Iron Company v. James , 89 Fed. 811 (C. C. A. 

8, 1898) 

Work v. M osier, 261 U. S. 352, 360 

And appellee’s brief ignores another line of precedent which 
establishes beyond peradventure that his administrative 
power of construction does not extend to construing black 
to mean white, or “additional since 1934” to mean “brand 
new”, nor consumer need that cannot otherwise reasonably 
be met to mean “possibility” of both mines existing. Work 
v. Mosier, supra; Work v. McAlester, 262 U. S. 200. 

Thus appellee relies 

(1) on a construction not made nor pleaded; 

(2) on a construction, if it had been made, void because 
contrary to precedent, and 

(3) on a patently arbitrary contortion of words not even 
present in the statute and contrary to his construction 
on previous appeal. 

Appellee next offers (p. 11,19) a line of cases headed by 
Federal Communication Commission v. WOKO, 329 U. S. 
223 (1946) for a supposed rule that the principle of stare 
decisis is inapplicable to decisions of administrative agen¬ 
cies. First, the cases cited are chiefly radio license cases 
and related types, involving free grants of scarce privi¬ 
leges, not involving, as here and as in Germania Iron, 
vested title or leasehold rights acquired by the citizen for 
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market price. Second, the cases cited, it is true, show the 
weight attached to a finding of statutory criteria once made 
by such an administrative agency, even though contrary 
to findings on somewhat similar evidence in other cases. 
But they also show no power to make arbitrary findings 
without support in the record, Courier Post Pub. Co. v. 
F. C. C. 104 F. (2d) 213; and particularly no power to 
alter settled interpretations of regulatory criteria, or to 
take action without the necessary findings such as appellee 
attempts here. Churchill Tabernacle v. F. C. C., 160 F. 
(2d) 244. See also Work v. Mosier, supra. 

UL 

The United States, far from being a necessary party as 
appellee urges, has no interest in this controversy. Plain¬ 
tiff is not claiming title to land which could, even frivolously, 
be claimed as the property of the United States; plaintiff’s 
ownership of its own leasehold stands unchallenged by 
appellee. Plaintiff’s rights derive from that lease and the 
franchised status thereby acquired. 

Trespass against plaintiff’s special interest and invasion 
of its leasehold property right, both as a member of the 
restricted and regulated Federal land coal industry, and 
under the terms of its contract of lease, in its market, free 
from illegal competition unneeded by consumers, is threat¬ 
ened by unlawful act of appellee, a government agent; 
namely by discriminatory and illegal issuance of a lease to 
Big Horn. * ‘The dominant interest of the sovereign” is, 
therefore, on the side of the victim. Dollar v. Land , 81 App. 
D. C. 28, 154 F. (2d) 307, affm’d 330 U. S. 731; Frost v. 
Corporation Commission , 278 U. S. 515; Philadelphia Co. 
v. Stimson, 223 U. S. 620; United States v. Lee , 106 U. S. 
196. 

Even if title of the United States were involved, which 
it clearly is not, then the situation is analogous to the rail- 
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road land grant selection cases, e. g. Payne v. New Mexico, 
255 U. S. 367; and the homestead cases e. g. Lane v. Hog- 
lund, 244 U. S. 175. In those cases, even where the United 
States holds record title (but the citizen plaintiff holds 
equitable title), government agents may be forced to carry 
out the law of the land. So here, where the proposed lease 
of mineral lands violates plaintiff’s plain property rights, 
the government agent must be enjoin able. 

Cases cited by appellee— Osage Tribe v. Ickes, Young v. 
Anderson, etc., are inapplicable. There the United States 
had a real and substantial interest in the outcome, not a 
remote and theoretical one as in the land disposal cases, 
supra, let alone a total lack of one as here. In Osage Tribe 
the United States was an active trustee; in Young, it was 
the real owner, who had paid plaintiff his price years before. 

Appellee errs in asserting that the Big Horn Coal Com¬ 
pany is a necessary party. Big Horn is a mere suppliant 
or offeror for a lease. It has no contract and therefore 
no litigiable rights against appellee. He ignores that Brady 
v. Work was a homestead case; it is, of course, settled that 
a homesteader who has a contract in a proper case may 
mandamus issuance of a patent. Lame v. Hoglund, 244 U. S. 
174. On the other hand, it is equally well settled that the 
Secretary of the Interior has an absolute right to deny a 
lease up to the point of actual issuance under any circum¬ 
stances because a lease applicant has given no statutory 
consideration, unlike a homesteader. United States v. Ickes 
and allied cases. 

Therefore, it is submitted, the finding by Mr. Justice 
Holtzoff, that neither the United States nor the Big Horn 
Coal Company are necessary parties, is plainly correct. 
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ARGUMENT. 

, • • ; . > • ..a ** ., ,> t* 

L Contrary to Appellee’s Assertion, Appellant Has 

Standing to Sue. j 

Appellant’s standing to sue 1 rests upon two general j 
sources of legal right, each independent of the other, j 
First, its status as a lawful member of a restricted class— i 
Federal coal lessees—lawful entry in to which is limited 
by a Regulation directly aimed at the prevention of waste- j 
ful competition within the jurisdiction of the Department ! 
of the Interior (See pp. 20 through 22, Op. Br. for Appel- j 
lant). j 

Second, appellant’s property interest in its own lease— ' 
an interest in real property—a part of which lease is. Regu¬ 
lation 193.3 (See pp. 18 through 20, Op. Br. for Appellant), j 
Under each of these general sources of right, five inde- ; 
pendent legal wrongs to appellant are threatened by ap- j 
pellee’s proposed issuance of the ease in violation of the | 
Regulation. 

Appellee’s reply (pp. 14-17) (Br. for Appellee) to the 
standing thus demonstrated is of the shotgun variety. He j 
does not attempt individual reply to appellant’s points and, | 
indeed fails entirely to make any reply to many of the mostj 
important. . j 

His first point is a denial that the Regulation is a part of j 
appellant’s lease, under Paragraph Six thereof. No at¬ 
tempt whatever is made to reply to the sections of appel¬ 
lant’s opening brief which demonstrates that the Regula-j 
tion is a term of appellant’s lease under Paragraph One 
(Op. Br. p. 38, 39); by estoppel, ( id . p. 40, 41); and through, 
incorporation by operation of law (id. p. 42, 43). Appel-j 
lant respectfully submits that the grounds requiring in¬ 
corporation of the Regulation demonstrated in those sec¬ 
tions are at least of equal validity with Paragraph Six; 
and that the failure of appellee to make any reply what- 

i 

i 

x Provided the issuance of the Big Horn lease, without the requisite findings, 
violates Beg. 193.3, as we demonstrate that it does (Op. Br. pp. 22-26; infra, 
p. -). Confusion of these distinct issues must be avoided. 


i 


I 

i’ 
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ever to them amounts to a concession they are correct. 
This is especially true since he makes no reply to the es¬ 
toppel arising from the new allegation of the amended 
complaint that the Regulation was a part of the considera¬ 
tion for which appellant bargained (Amended Complaint, 
Par. 1, Jt. App., pp. 41-42). 

Appellee, apparently despairing of further argument 
along these lines, then asserts (p. 14) that, even if the Reg¬ 
ulation was made part of the lease, and even if the Regula¬ 
tion was a “limitation on the powers of the Secretary, it 
does nod create in appellant any greater right than those 
of any person mining non-Federal lands’*. This non- 
sequitur is a most astonishing proposition; and paraphras¬ 
ing it into simple language will expose it as such. He might 
as sensibly say: “You have no more legal right to mine 
coal on your leased land than any stranger. ’ 7 Both rights 
of appellant—to mine coal on the land and to be protected 
in its market by enforcement of the Regulation are prop¬ 
erty rights founded on the lease terms; and on the status 
as legitimate Federal lessees, amounting to more than a 
franchise because derived from the lease. 

To support the remarkable non-sequitur noted above, 
appellee merely asserts “that the Regulation does not even 
by implication purport to give any special right to appel¬ 
lant as a Federal lessee to be free from competition ’ ’. This 
misstatement includes three distinct errors. 

First, appellant, regardless of Big Horn, is not now and 
never has teen free from competition; 2 its coals are and 
have been minority competitors against many coals, many 
of them superior, in every market it serves. This delib¬ 
erate effort to inject a claim, without foundation in the rec¬ 
ord, and indeed expressly contradicted by appellee’s own 
decisions, that appellant enjoys or wishes to enjoy a monop¬ 
oly is typical of appellee’s arbitrary desire to frustrate ap¬ 
pellant by any means, regardless of self-contradiction. 

2 The absurd “monopoly” charge is detailed elsewhere in the Brief for 
Appellee at p. 21. 
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Appellant’s own market, however, has rough limits, in- | 
creased only measurably by great booms like the war and | 
immediate postwar periods. Inferior and specialized as j 
its coal is, still within certain rail limits and for certain ! 
uses, it has been able to compete successfully for a modest \ 
share of the total coal market in its own and neighboring- j 
states, and for a minuscule share of more distant markets . j 
Big Horn’s production merely cuts into this limited market j 
Therefore, this is a mortal threat to Sheridan which the j 
normal and lawful application of the Regulation would ob- i 
viate, without creating anything resemhUng a monopoly of 
any coal market anywhere. 

Second, appellant claims no right to he free from legiti- ! 
mate, needed, lawful competition. The right claimed is I 
only to be free from wasteful, unneeded and harmful com- i 
petition forbidden by a statutory Regulation. 

Third, the protection afforded hy necessary implication 
to Federal lessees, from this generally worded law (193.3) 
limiting competition to consumer need, is stronger than j 
the implication of protection to legitimately franchised 
cotton ginners in Frost v. Corporation Commission. There j 
the Supreme Court recognized the necessity of similar pro- | 
tection deriving by implication from a virtually identical j 
law, phrased in terms of forbidding unneeded cotton gins, j 
The implication is even stronger here, because a lease is j 
a higher class of property right than a mere franchise. | 
Within the physical jurisdiction of the Department —Le., the 
Federal coal lands—the conclusion of protection is more 
compelling than within the jurisdiction of the state involved j 
in Frost. 

i 

And the argument that unrestricted competition, outside j 
the jurisdiction, remains legal, is equally irrelevant. Whe- j 
ther the lawmaker be restricted in his authority to a state, j 
or to Federal coal lands, he can in no wise affect the out- j 
side competition; but this does not prevent his regulations j 
from having effect within his sphere. 

Appellee next urges that the purpose of the regulation j 
“was to protect the general publie, the Government’s pro- j 


i 
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prietary interest, and the entire coal industry from the 
effects of ruinous competition (Appellee’s Br., p. 14). He 
infers, therefore, that the Regulation had no purpose to 
protect Federal lessees, or, at least, no greater 
purpose to do so than to protect the entire in¬ 
dustry. Yet he admits that a major purpose was “to pro¬ 
tect the government’s proprietary interest”. Against 
what? It could only be against loss of royalty income and 
against the ruinous practices of Federal lessees driven to 
desperation by wasteful overcompetition. Thus, the pur¬ 
pose to protect Federal lessees was of special importance 
and must have been dominant, in view of the strategic value 
of the Federal coal reserves to the Federal government for 
leasing purposes. 

Aside from the purpose for which the Regulation was is¬ 
sued, however, its effect—under its plain meaning and hith¬ 
erto uniform application—would protect Federal lessees; 
and, moreover, the Regulation was incorporated into ap¬ 
pellant’s property—its lease, thus giving appellant an in¬ 
dependent special right to its enforcement. 

Special rights in Federal lessees, as distinguished from 
the rights of non-Federal mines, arise also from this fact; 
each Federal lessee has met the criteria of the restrictive 
Regulation, while other mines have not; departure from 
the criterion, therefore, is discriminatory against Federal 
lessees only. (See Op. Br., pp. 28-32 for full discussion 
of discrimination cases, to which appellee has not said a 
word in reply.) 

Perkins v. Lukens Steel Co., cited by appellant, is ir¬ 
relevant. There, would-be sellers of steel had no right 
to compel acceptance of their offers, by enforcing lawful 
administration of the purchasing statutes, any more than 
would-be buyers of government property can compel ac¬ 
ceptance of their offers by the same means. Goldberg v. 
Daniels, 231 U. S. 218; Fulton Iron Works v. Larson, No. 
9799, TJ. S. App. D. C., decided Oct. 13, 1948. 

We have shown the special rights of Sheridan-Wyoming 
as a Federal coal lessee and have thereby distinguished 
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the doctrine of Alabama Power Co. v. Ickes, 302 U. S. 474; 
Frothinghcm v. MeUon, 262 U. S. 447 and related cases. 

Moreover, appellee’s attempted distinction (pp. 15,16) of 
Frost v. Corporation Commission , based on the discussion 
of it in the Alabama Power case, involves a basic misunder¬ 
standing of the situation here. He argues, erroneously, 
that appellant here objects that Federal lands are being 
used; competition, in both instances, being itself lawful, 
except for use of Federal property. But this is utterly in¬ 
correct. Within the jurisdiction involved (Alabama), elec¬ 
tric power competition was expressly lawful, 8 but the 
power company thought it should not, as a citizen, have, 
under the Constitution, to face the use of Federal funds 
by competitors (having supplied itself some of those funds). 
This is not appellant’s claim at all. Appellant urges that, 
as in Frost , there is a specific law aimed straight at un¬ 
needed competition; that lawful competitors within the jur¬ 
isdiction to which the restricting law is applicable (in Frost, 
the physical jurisdiction of one state; here, the physical 
jurisdiction of the Interior Department; the Federal coal 
reserves) have a particular and specific right to object to 
unneeded and therefore illegal competition. This special 
right is founded upon that specific competition regulation, 
and not upon any visionary constitutional haze of restric¬ 
tions upon otherwise lawful competition because of its 
Federalness 4 alone. 

So, too, Frost would have had no right to object, had he 
not been lawfully franchised within the jurisdiction; no 
right as a mere member of the ginning industry in gen¬ 
eral—i. e., outside the state; and Sheridan’s rights are 
based on its lawful position as a competitor within the phys¬ 
ical jurisdiction, which jurisdiction has set out to limit com- 

3 The franchises of Alabama Power were non-exclusive, 302 U. S. at 472. 

4 I. e. y John Doe may lawfully set up a power company in this jurisdiction; 
but my government ought not to use my tax funds to compete with me, as a 
matter of substantive due process and limitations on the powers of the Federal 
government. 
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petition, and now threatens to make an unlawful exception 
to the limitations. 

In the Alabama Power case, the Federal government pur¬ 
suant to Federal authorizing statutes had undertaken to 
aid duly franchised municipally owned power companies 
by loans and grants, for the extension of their public util¬ 
ity services to the general public. Competing private pow¬ 
er companies brought a tax-payers suit to enjoin the officers 
of the Federal government from acting under the Federal 
statutes empowering such loans and grants, principally on 
the ground that the Federal Constitution forbad the use 
of Federal funds (to which they had contributed as tax¬ 
payers) against them by financing a duly enfranchised com¬ 
petitor, whose competition was admittedly lawful as such. 

Obviously, the mere status of a taxpayer does not con¬ 
stitute the legal interest requisite to suit, on the principle 
of de minimis non curat lex, as the Supreme Court held. 

To put it another way, Frost was entitled to freedom 
from unneeded competition by necessary implication from 
a general law designed to control competition under which 
he had qualified; Alabama Power was expressly subject to 
competition, regardless of need, and could only object to 
the entry of the United States as financier of his competi¬ 
tor without pointing to any protected sphere of competi¬ 
tion. 

Appellee would distinguish both the Chicago Junction 
and radio cases upon the sole ground that, in those cases, 
special judicial review statutes provided a particular forum 
and procedure for review of the administrative decisions 
involved. But, it is submitted, such procedural statutes do 
not create new substantive legal rights; but only a con¬ 
venient method of vindicating substantive rights founded 
on other sources. In other words, “standing to sue” has 
two essentials; first, an invaded substantive right; and 
second, a lawfully available forum. The Chicago Junction 
and radio cases show the substantive right of a regulated 
competitor to object to unlawful breach of the regulations 
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governing the industry in favor of other competitors or 
would-be competitors. As this Court said in its prior 
opinion: 

“Appellant says that the claim thus depicted falls 
within the doctrine of the Chicago Junction case and 
kindred cases and under the general considerations 
which controlled the Court in deciding Federal Com¬ 
munications Comm’n v. National Broadcasting Co. 
(KOA) and similar cases. Those cases involved 
claimed protection against threatened invasion of spe¬ 
cial interests, amounting to property rights, created 
by statute or valid regulation, in persons in certain 
circumstances, or those having, or granted, contracts 
or licenses. Under the decisions, those persons were 
entitled to sue . 9 9 6 (Citations omitted.) 

Appellee next urges that he is not bound by the Regu¬ 
lation—only his subordinates are bound ; 7 because it is in 
terms addressed to the General Land Office. Naturally, 
appellee is unable to cite any cases in support of so un¬ 
becoming a proposition; and this view of the law was ex¬ 
pressly rejected in the Germania case (Op. Brief, p. 35). 

He merely offers, instead of cases, another Regulation 
(193.9) in which the secretary gave himself power to reduce 
standard lease terms not granted the Land Office. But, we 
submit, the very fact that he found it necessary in publish¬ 
ing these statutory regulations, to reserve power to make 
exceptions on one particular subject , only, strongly proves 
that, without express reservation, he has no such power. 

Moreover, as we have shown (Op. Br., pp. 26-28) and as 
appellee has not denied, these Regulations have the force 

6 Indeed, the unlawful permission involved in Federal Communications v. 
KOA, 319 U. S. 239 (radio interference with “dear channel licensee) is very 
close to the unlawful assault on Sheridan-Wyoming’s market involved here. 

The Baltimore and Ohio’s right in Chicago Junction is derived by a neces¬ 
sary implication from the Interstate Commerce Act’s substantive prohibition 
of monopoly of terminals, failing certain findings, just as Sheridan’s right to a 
protected market rests on general language prohibiting added competition 
barring a finding of consumer need. 

7 This argument goes, in any event, to failure to state a claim, because if 
not so patently incorrect, it would make appellee’s action lawful; it has nothing 
to do with anyone’8 standing to challenge his action, if unlawful. 
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of statute. It is, therefore, an astonishing claim he makes; 
I am above the law I have promulgated. 

Finally, he has consistently ruled that he was bound by 
Regulation 193.3, in all prior cases and was “precluded” 
from not applying it ( Olson case, Jt. App. p. 49). 

IL The Complaint States a Claim Upon Which Relief 

Can be Granted. 

A) Contrary to Appellee’s assertion, he has no “discretion’ ’ 
to violate a regulation he has duly promulgated under 
a delegation of legislative power. 

Appellee labors the fact that the Mineral Leasing Act 
gives the Secretary of the Interior broad general power 
over leases of Federal coal lands. He, of course, refers 
to Section 201 of the Mineral Leasing Act (30 U. S. C. 
§201). However, he wholly overlooks Sec. 189 of the same 
Act, which authorizes the promulgation of Regulations, in¬ 
cluding 193.3, necessary and proper for the exercise of this 
leasing authority. He thereupon quotes from Sioux Tribe 
v. United States, 316 U. S. 317, 326 (1942), which states: 

“Since the Constitution places the authority to dispose 
of public lands exclusively in Congress, the Executive’s 
power to convey any interest in these lands must be 
traced to Congressional delegation of its authority.” 

Appellee is apparently of the view that the quoted doc¬ 
trine of the Sioux case applies only to Sec. 201 and does not 
apply to Sec. 189. This is a fundamental error. The Sec¬ 
retary of the Interior, in promulgating Reg. 193.3, under 
§189 of Title 43, acted for the Congress under a grant of 
legislative authority. He exercised plenary (legislative 
power as distinguished from his mere administrative au¬ 
thority which he exercises when he issues a valid lease 
under Sec. 201. But when he issued the Regulation he 
fully and finally exercised his lawmaking power. He is 
then bound by the law like any other citizen. It is to be 
noted that appellee does not attach the validity of the 
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Regulation or its promulgation nor assert its repeal. In- j 
stead he merely ignores it and seeks to conduct himself as ! 
though it had never been issued. 

This quotation which appellee makes from the Sioux j 
Tribe case, supra, actually supports the binding character | 
of Regulation 193.3. Hodgson v. Midwest Oil Company, I 
discussed in appellant’s opening brief, establishes that j 
Regulations of the Secretary of the Interior have the force 
and effect of statute. It is to be noted appellee does not 
attempt to challenge or contest this principle. In the in¬ 
stant case, because of the plenary power of the Congress 
over public lands given it by the Constitution 8 there is j 
established an unusual and particular limitation upon the j 
executive department’s administrative power. This au¬ 
thority is subject to the authority it has previously exer- j 
cised under a delegation of the legislative branch’s plenary 
power. The Secretary of the Interior, in promulgating j 
Reg. 193.3, F. C. R. 43, under Sec. 189, acted solely as a j 
conduit of the Congress of the United States, and not with 
any power derived as part of the executive branch. The 
breadth of appellee’s discretion under 201 can no more be 
argued to permit overturning a Regulation issued under 
189 than it could be argued to control an act of Congress, j 
or that a statute controls the Constitution. 

The Congress of the United States has, in the last four¬ 
teen years, recognized and thereby approved, the policy, 
purport and heretofore uniform interpretation of said 
Regulation. There have been repeated amendments of the 
Mineral Leasing Act since 1934 and it has thus reenacted j 
the Regulation as part and parcel of the statute. 

Here the appellee is attempting to depart from a regu- j 
lation which in some forty decisions within the Department 
has been uniformly enforced to prevent the issuance of 
leases of the type here in question (Amended Complaint, j 
Paragraph First, Jt. App., pp. 41, 42); the Congress has ! 

8 Art. 4 $ 3 cl. 2 of the Federal Constitution provides: The Congress shall 
have power to dispose of and make all needful Rules and Regulations respecting i 
the Territory or other property belonging to the United States. 
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repeatedly reenacted the Mineral Leasing Act under the 
authority of which the regulation was promulgated; the 
appellee and his predecessors have caused the regulation 
to be promulgated in the place provided by the Congress 
for regulations having general legal effect; and yet this 
Court is asked to rule that the regulation may be retro¬ 
actively repealed or ignored at the whim and caprice of one 
man; and that without even an express acknowledgement 
but, on the contrary, with an express denial that he is re¬ 
pealing it. 

Appellee has no discretion to violate a provision of law. 
But appellee begins with the discussion of a number of 
cases where the Secretary’s power is purely discretionary 
inasmuch as his acts were not contrary to any regulation 
having the force and effect of statute. Appellee demon¬ 
strates that he wishes to leap into a discussion of the Sec¬ 
retary’s discretion, assuming rather than arguing that the 
discretion exists. He totally avoids the attempt to make 
out that the discretion extends to violation of a statutory 
regulation. 

In support of the unstated proposition that the Secretary 
of the Interior may grant mineral leases in violation of his 
own regulations, appellee refers to a line of cases headed 
by United States v. Ickes, 143 Fed. 2d, 152, 79 App. D. C. 
114, which stand for this unchallenged proposition: that 
the Secretary has complete discretion to deny a lease to 
any applicant Note that no Regulation could or does 
require issuance of a lease under any circumstances. None 
of these lease cases involved a supposed right to issue a 
lease in violation of the statutory regulations. 

The Sioux Tribe case, heavily relied on by appellee, has 
no relation to the facts in this case. In that case, land had 
been withdrawn from the public domain to protect the Sioux 
Indians from the liquor traffic by executive order. The In¬ 
dians were asserting a compensable interest in this land 
when it was restored to the public domain by executive or¬ 
der. It was held that they did not have such an interest 
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because the executive order setting up these executive res-i 
ervations, as they were called, always stated clearly that 
they could be taken away from the Indians “at the pleasure 
of the Executive/ ’ Moreover, Congress had permitted this| 
type of thing for many years and therefore had never in¬ 
tended that the Indians receive any compensable interest in¬ 
asmuch as Congress had never previously compensated the 
Indians for such a withdrawal. 

Appellee asserts “it is clear that one Secretary of the: 
Interior does not have power to limit the exercise of dis-| 
cretionary powers by himself or his successors in office ’ r 
(p. 18, Answering Brief). Again, this is a statement of 
the law so broad and vague as to be meaningless and in¬ 
correct. Wilbur v. United States , 281 U. S. 206 (1930)1 
cited in support of this proposition, was a case where the| 
Secretary of the Interior in the performance of a continu¬ 
ing duty to supervise the tribal roles of the Chippewa In¬ 
dians, to determine who was entitled to benefit from their 
tribal trusts, had reversed, in the light of new facts, the 
finding of his predecessor that certain individuals were, a i 
a much earlier date, entitled to be considered Chippewas. 
The Court was careful to point out that this was a continue 
ing administrative duty. Facts and circumstances govern* 
ing whether one was living as a member of the tribe would 
continually change. 

In the instant case, on the contrary, the Secretary of the 
Interior has validly exercised his properly delegated legis¬ 
lative power to make statutory regulations concerning the 
public lands. The meaning of plain statutory criteria can¬ 
not change like the membership of an Indian tribe. 

In his final decision denying relief to appellant, he has 
reaffirmed that Regulation 193.3 is the law of the land, so 
that the appellee has not even purported to alter the deter -1 
mination of his predecessor. Furthermore the very lan¬ 
guage which he quotes from the Wilbur case, supra , con¬ 
cluded : 
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“the powers and duties of such an office are impersonal 
and unaffected by a change in the person holding it.” 
(Italics supplied.) 

This has obvious application to appellee’s effort to ignore 
both the law made by his predecessor and precedent duly 
followed by himself in his published departmental decisions. 

The Germania Iron case (Op. Br., p. 35) establishes that 
a successor Secretary of the Interior cannot disturb a sub¬ 
stantive rule of law which has become settled even in the 
General Land Office practice without the issuance of a 
Regulation. Appellee cavalierly dismisses this leading 
case in a footnote (Br. for Appellee, p. 19); urging that 
plaintiff there had a property right in the land to be pat¬ 
ented. But, in the instant case, appellant has property 
rights in its protected market both under the lease and on 
account of its franchised status. (See Op. Br., pp. 18 
through 22) Moreover, the Supreme Court in Work v. 
Mosier, 261 U. S. 352, 360 (1923) approved the rule that 
“departure from previous practice of the Department” 
shows arbitrary and capricious action. (Discussed infra 
P* 29) 

In sum, appellee delegated legislative power has been 
exercised in promulgating the Regulation; the Secretary 
had discretion not to promulgate it, but surely, having 
promulgated it, he is bound like every other citizen by the 
law of the land, and has no “discretion” to ignore it. 

Appellee then contends (Brief for Appellee, p. 19): 

“Even if ... the decision in the Big Horn case was con¬ 
trary to established precedents ...” appellant still has no 
right to be protected in the enjoyment of the property rights 
guaranteed by its lease. 

For this astonishing proposition appellant cites chiefly 
radio license cases. Before discussing these cases in detail 
{infra, p. 23) it should be noted that the free grant, with - 
out consideration moving from the citizen, of the extraordi¬ 
nary, lucrative and necessarily scarce privilege of a radio 
franchise, stands upon an entirely different footing than a 
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lease—an interest in real property— for which the citizen 
has paid the government real money at market price, in the 
instant case running into hundreds of thousands of dollars 
(Amended Complaint, Jt. App. p. 42) (Compare the laid 
disposal cases, supra , p. 33) 

Moreover, none of these cases involves administrative 
action contrary to a duly published statutory regulation 
and its settled interpretation, adopted under a delegation 
of legislative power. They merely involve a change of a 
single administrative decision or of a discretionary policy 
spelled out of previous actions in somewhat similar situ¬ 
ations, or a change of previous criteria required by a change 
of law. 

Again, appellee does not dispute by a single word, and 
therefore must be presumed to concede, the following in¬ 
dependent and sound principles urged by appellant as fore¬ 
closing discriminatory departure from the established prec¬ 
edents under 193.3: 

1) The Regulation has the force of statute, being spe¬ 
cifically issued under an express delegation of legislative 
power (Op. Br., pp. 26-28) 

2) Violation would amount to illegal discrimination in 
favor of Big Horn (Open. Br., pp. 28-32) Hamilton National 
Bank and related cases (Appellee’s Br., p. 19). 

We will turn now to a detailed consideration of appellee ’s 
cases cited for the inferential claim of “discretion” to cast 
aside all precedent and ignore stare decisis in a case in¬ 
volving land, and land statutes. In addition to their gen¬ 
eral inapplicability (see supra) they do not stand for the 
sweeping rule “no stare decisis ” even in their own dis¬ 
tinct field of the government’s unpaid beneficence. They 
only hold that, where no change of criteria is involved, 
stare decisis has little application to controlling adminis¬ 
trative determinations on facts somewhat similar to facts 

i 

in earlier cases. 

Federal Communications Commission v. WOKO , 329 
U. S. 223 (1946) was a case of the attempted application 
of stare decisis to limit the weight which the Commit- 
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sion could give to “a course of deception” lasting twelve 
years, to the weight previously accorded somewhat analo¬ 
gous deceptions. (The Commission had previously re¬ 
newed radio licenses despite deception.) The refusal of 
the Supreme Court to force issuance and to force a finding 
of “public convenience” is a far cry from a ruling that 
“stare decisis ” does not apply to any administrative prece¬ 
dent; and particularly, as here, to a settled administrative 
rule interpreting the criteria of a land regulation. On the 
contrary, waiving deceptions was plainly a matter of grace, 
and hence discretionary. 

United States v. Carmack, 329 U. S. 230, was a case of 
the exercise of the sovereign power of eminent domain; it 
was claimed that the selection of a particular site for a 
post-office was unreasonable because the site was used for 
a local government purpose (a park); but the selection in¬ 
volved no conflict with a statute or precedent; and in fact, 
careful investigation had preceded selection of it as the 
best site. Obviously, no more sound situation for the un¬ 
trammeled exercise of legitimate executive discretion could 
be found. But, again, this is far from the present claimed 
authority to violate the plain meaning of statutory lan¬ 
guage and long-standing precedent defining® them in ac¬ 
cord. 

Churchill Tabernacle v. Federal Communications Com¬ 
mission, 81TJ. S. App. D. C. 411,160 F. (2d) 244 (1946) was 
an example of power to alter a single prior determination 
of the same identical problem, but not without definite 
findings. The Commission, after specifically approving a 
contract for the transfer of a broadcasting company, later 
conditioned renewal of the broadcasting license on total 
breach of the payments and broadcast time reserved the 
seller by the contract. While refusing to upset the de¬ 
cision on the sole ground of stare decisis because of the 
contvming duty of supervising actual usefulness of stations 

• Incidentally, the Carmack ease defines “arbitrary” as “without adequate 
determining principle,” 329 U. S. at 243. As was have shown, Op. Br. p. 8, 
appellee’s decision discloses no “determining principle” for future cases. 
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within the broad generality ‘ ‘ public convenience and neces¬ 
sity” over the years, this Conrt nonetheless reversed on the 
ground that adequate findings for the total destruction of 
the sellers interest has not been made. 

“But we think the Commission was in error in re¬ 
quiring, particularly without definite findings on that 
subject, the repudiation of the contract provision pro¬ 
viding for reverter of the physical property and the 
weekly payments to the Church.” 160 F. 2d at 248. 
(Emphasis supplied.) 


Here, also, appellant has alleged absence of the findings 
constituting the statutory criteria. 

In Pennsylvania Water & P. Co. v. Federal Power Corn- 
mission, 74 App. D. C. 351,123 F. (2d) 155, this Court ruled 
that, in view of a change by the Supreme Court of the defi¬ 
nition of navigability, a prior decision of the Secretary of 
War that the Susquehanna was not navigable, especially in 
a distinct (railroad bridge) case, did not operate as rps 
judicata with reference to plaintiff’s dam. But this rests 
on a principle appellant freely concedes: that an adminis¬ 
trative criterion may and must be altered if founded on am 
incorrect interpretation of the underlying law. But here 
we have a statutory regulation with plain criteria repeat¬ 
edly approved by Congress in reenacting the Mineral Leas¬ 
ing Act, and which appellee does not contend is illegal. I 

Courier Post Pub. Co. v. Federal Communications Coin- 
mission, 70 App. D. C. 80, 104 F. (2d) 213, was a case in 
which this Court, by Mr. Justice Vinson, reversed a denial 
of a broadcasting license, although refusing to do so on the 
sole ground that the denial was contrary to previous prac¬ 
tice in similar fact situations, because the decision of the 
Commission violated the statutory criterion, and was there¬ 
fore arbitrary and capricious. Mr. Justice Vinson’s lan¬ 
guage is illuminating: 


“It is clear that in all the cases cited lack of a local 
station was controlling in the determination of the 
Commission that under the direct provisions of the 


i 

i 


i 
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statute the rights of the citizens to enjoy local broad¬ 
casting privileges were being denied, and that public 
convenience, interest, or necessity would be better 
served by the granting of the permit for a local station. 
We cannot subscribe to appellant’s theory that these 
cases are such as will control the action of the Com¬ 
mission. It is very difficult to find cases that square 
on the facts . In administering the law, the Commis¬ 
sion must consider each case upon its individual 
grounds The permit should he granted if it meets 
the statutory criterion of public convenience , interest 
or necessity, if not, it should he denied. In the instant 
case, it seems to us there has been a departure from 
the policy of the Commission expressed in the decided 
, cases, but this is not a controlling factor upon the Com¬ 
mission. We must keep in mind that the findings of 
fact by the Commission in this case are conclusive if 
supported by substantial evidence, unless it clearly 
appears that they are arbitrary or capricious. 

We hold that the appellant has sustained the bur¬ 
den of proof that there is a public need for a local 
station in Hannibal; that there is no substantial evi¬ 
dence in the record supporting the finding of the Com¬ 
mission that no such public need exists; and, that the 
r finding by the Commission that the public convenience, 
interest, and necessity would not be served by granting 
the permit for a local station is in law arbitrary and 
capricious. 

Reversed and remanded.” (104 F. 2d at 218; em¬ 
phasis supplied). 

I 

In the case at bar, we have alleged and shown, and it is 
not denied, that the “statutory criterion”—consumer 
need—has not been found as a fact by appellee. Nor is 
there any substantial evidence in the record to support 
such a finding if made. A reference to the graph, (Exhibit 
A, Jt App. p. 29) which stands unchallenged, will vividly 
demonstate appellant’s ability to oversupply the demand. 
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n. (B) Contrary to Appellee’s Assertion that his “Con¬ 
struction” of Regulation 193.3 was Reasonable, and 
Hence Not Reviewable. 

1) No construction, but an exception, was made. 

Appellee has already correctly admitted that Big Horn 
was a new mine within the meaning of the Regulation 10 and 
then refused to apply the criteria of the Regulation (i. e., 
refused to construe it) and instead substituted new criteria, 
specially made for the occasion. These are not even re¬ 
motely connected to the Regulation, and were in fact 
founded upon fraudulent claim of hardship. Appellee ad¬ 
mitted in his first decision (Jt. App., p. 11) that: 

“In the instant case, the usual criteria for deter¬ 
mining the need for a new mine under Section 193)3' 
do not apply, because, at the time the Big Horn appli¬ 
cations were acted on by the Department and the lease 
offered at public auction, that company was an active 
existing mine with a large annual production, and be¬ 
cause of the further circumstances that (1) the Big 
Horn Company has been in operation for about three 
years and the evidence fails to disclose that its opera¬ 
tion has jeopardized the continuance of the competing 
Sheridan-Wyoming mine, (2) both companies appar¬ 
ently serve customers over a very large area embrac¬ 
ing several states in which there are numerous other 
active mines, (3) both companies produce a type of 
coal which is not readily storable and which has lim¬ 
ited uses.” (Italics supplied.) 

The “reasons” numbered (2) and (3) appear to be rea¬ 
son for denying the Big Horn lease; (2) disposes of the 
“monopoly” charge of Big Horn, and (3) emphasizes the 
weakness of Sheridan-Wyoming’s product. The chief rea¬ 
son given is the size of Big Horn’s state production—a 
reason never before suggested in any of forty decisions. 

Appellee’s second decision (p. 16, Jt. App. line 6) found that: “In 
essence a new mine was created.” 
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2) The “construction” now urged for the first time is novel, 
unreasonable, and discriminatory. 

The appellee has basicly shifted the nature of his as¬ 
serted “reasonable construction’’ in his current answering 
brief. He has abandoned his previous theory that there 
was a consumer need, somehow disclosed in his decisions, 
for the Big Horn lease; and now prefers to substitute a 
contention that Big Horn’s “application was not affected 
by the Regulation” (line 9, page 21, Brief for Appellee). 
His argument runs that Regulation 193.3 “had no effect 
upon Federal coal lessees seeking additional lands” and 
that Big Horn “had the status of an existing mine” (Page 
20, Brief for Appellee) and should be treated likewise. 

The new contention is erroneous under the language of 
the Regulation and the long continued practice of the ap¬ 
pellee which has been alleged and will be proved at trial. 

Reg. 193.3 provides that the leasing procedure can be 
set in motion “only in cases” of a showing of consumer 
need (App. page 59). Thus from a reading of the Regu¬ 
lation itself it is clearly apparent that no one is at any time 
or for any reason to be exempted from the criterion of con¬ 
sumer need, regardless of whether they are Federal les¬ 
sees. 

Indeed, appellant, itself a Federal lessee, was required 
to meet the criteria of Reg. 193.3 in renewing its current 
lease. If Federal lessees were to be exempt from the cri¬ 
terion of 193.3 they too would be free to open unneeded 
mines and expand their operations so as to engage in ruin¬ 
ous competition against each other. Reg. 193.15 states that 
even modification of leases to Federal lessees are “to be 
made under similar procedure and on the same conditions 
as original leases.” (Jt. App. p. 60) This shows that a 
Federal lessee cannot even amend an existing lease with¬ 
out again meeting the need criterion of 193.3. 

The appellant has alleged that all coal lease applications 
and thereby that all, each and every coal lease is and has 
been processed under 193.3 ever since 1934. 
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That this practice includes existing mines, can be shown | 
at trial. No exemption to the need criterion for any mine ; 
founded since 1934 has been made. It can be shown at trial j 
that a number of small miners, some with existing mines 
on their own farms involving an investment of a few hun- j 
dred dollars in wheelbarrows, buckets and rope, were turned 
down by appellee on their application for a Federal lease j 
because of Regulation 193.3. 

Relate Big Horn’s activities to these principles, and you 
further expose the danger. Big Horn started large scale \ 
activities on a single vein of coal running across a single ! 
640 acre plot of state land, isolated in Federal reserves, ; 
knowing the settled rule of 193.3; has simultaneously ap¬ 
plied for a federal lease; presenting affidavits that the j 
state lease will quickly be exhausted upon the scale of op- j 
erations planned; has prevented prompt testing of that j 
Federal application against the wise conservation criteria j 
of 193.3 (by restricting its offer to a below-standard royalty 
rate for two years) until it became a going concern. Then, j 
says appellee, Big Horn, the state lessee, need never meet j 
the admittedly sound criteria every Federal lessee must j 
meet every time a lease is issued or modified. 

Since these isolated 11 school-grant districts are scattered j 
throughout the public domain, Big Horn, if correct, has j 
found a loophole that would wholly end the great con- j 
servation effort represented by 193.3. Of course, the ac¬ 
tivities outlined so patently and unmistakably amount to a j 
bad-faith effort to circumvent the law, that the Regulation j 
forbids the issuance of the lease. 

Otherwise, as a practical result, anyone able to get a j 
foothold on any isolated school district or a small private j 
patent can enter the overcrowded coal business, and use ! 
the priceless and irreplaceable coal reserves of the United j 
States, not to satisfy the needs of American consumers 
as the Regulation requires, but simply to satisfy, if he can, | 

ii Two “school districts,” as a general rule, in each township. (See Minne¬ 
sota v. Hitchcock, supra). 


I 


28 


his own desire for porfit, by destructive and unneeded 
over-competition. 

Appellee’s brief on previous appeal, unlike his decisions 
asserted the Regulation applied only to “new mines,” i. e., 
“ mines which were not in operation prior to receiving a 
Federal lease” (Answering Brief, No. 9704, p. 22). Ap¬ 
pellee has now shifted his ground slightly to urge, in effect, 
th^t “status as an existing (state) mine,” though acquired 
subsequent to their Federal application, makes Big Horn a 
non^additional mine within the meaning of the Regulation. 
But this attempt to confuse the issue must fail. 

The words of the Regulation are not “new Mine”, 
nor “ non-existing ” mine; the words of the Regulation are 
“additional mine”. While in the departmental decisions 
“new mine” has been used as shorthand for “additional 
mine”, no error had crept into the results such as counsel 
for appellee now urged. “Additional” is a word of refer¬ 
ence. “New” is a word of time. Thus, it is obvious that 
a mine which is not now “new”, and has existed for a brief 
period, is still “additional” to the situation as it ex¬ 
isted in 1934 which is, obviously, the only frame of reference 
which the word additional, used in the statutory Regulation, 
can have. In the first place, when a man says * ‘ additional ’ ’ 
in 1934 he patently means “added to what exists in 1934”. 
This view is confirmed by the explanation in the letters of 
Secretary Ickes (Jt. App., p. —) that future leases are to 
be made under the Regulation only for small mines needed 
to meet local needs. It is thus clear that Secretary Ickes 
contemplated in using the word “additional” that he was 
laying down a rule forbidding the adding of Federal mines 
not in existence when he laid down the Regulation. 

Appellee has admitted that, in 1943, “In essence a new 
mine was created” (Jt. App. p. 45). Clearly, this is addi¬ 
tional since 1934. 

Thus, it is plain that appellee would be construing a 
word not in the statute, namely, “new” (or “non-existing”) 
and would thereby reach a result that could not be reached 
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by construing the word actually present, namely, i 1 addi¬ 
tional”. What could be more arbitrary and capricious? 

Moreover, the Secretary’s power to construe a term of 
a statute has only been sustained in cases where the term; 
itself was one implying discretion—e.g., “speculative” in 
Work v. Rives, 267 U. S. 175. The Rives case itself was 
careful to point out the limiting principles of Work v. 
Hosier, 261 U. S. 352 and Work v. McAlester, 262 U. S. 200.; 

In Work v. Mosier, two limiting principles are enunci¬ 
ated. 

(1) The Supreme Court pointed out that the Secretary 
of the Interior cannot construe “black” to mean “white”. 
(He had endeavored to rule that “ bonuses” for leasing 
oil lands were not “royalties” within the meaning of the 
statute, 261 U. S. at 357, 358); and 

(2) The Secretary’s “construction” of statutory criteria 
in a particular case cannot depart from his longstanding 
contrary construction. Id. at 360. (The Supreme Court 
struck down an attempt to limit royalty payments to an 
arbitrary monthly amount, because they had grown very 
large, where the practice had been to pay out all royalty 
received, under statutory direction to pay out “royalties”.)! 

Work v. McAlester states the principle that the Secret 
tary of the Interior may not construe language of com¬ 
mand as language of permission. The statute ordered that, 
under certain fact conditions, the Secretary “shall” con¬ 
vey title to coal lands under his contract. He was man- 
damusable, the Supreme Court saying: 

“This is language of command” (262 U. S. at 208); 
“and brings the case within the rule of Lane v. Hog* 
lund . . .” 

I 

Note that the language of the instant Regulation is 
equally mandatory: “ will . . . only.” 


I 

I 
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3) The defense of “reasonable construction” has not been 
pleaded, and contradicts plain allegations of the 
complaint. 

In all the cases cited by appellee at p. 21, the Secretary 
by answer alleged that he had construed the term in a 
certain way, e.g., Riverside Oil Company v. Hitchcock; 
Work v. Rives , etc. Here, he has simply stated the “cri¬ 
teria of the Regulation do not apply” in his department 
decision, and has moved to dismiss without pleading any 
construction. If plaintiff, on any state of facts possibly 
provable under the complaint, might show arbitrary and 
capricious action, the motion to dismiss was erroneously 
granted. Arbitrary action, it is submitted, the shifting 
and fallacious content of the decisions alone reveals; and 
trial will reveal even more clearly the arbitrary and ca¬ 
pricious nature of appellee’s acts. 

Moreover, Paragraphs First (c) and (g) of the amended 
complaint allege the uniform construction to the contrary 
(Jt. App. pp. 41, 42) and reliance thereon by Sheridan 
Wyoming. This allegation stands undenied. Paragraph 
Twelfth of the old and amended complaints allege the 
omission of the findings required by the Regulation and 
its uniform construction (R. p. 5, allegations identical in 
both complaints). 

In conclusion: 

l 

(1) Appellee has not made the construction now 
urged by his counsel; 

i 

(2) Even if he had, it should have been pleaded by 
answer; 

(3) Even if he had, what could be a more arbitrary 
, and capricious construction of a law than to refuse to 

apply the unmistakable regulatory criteria as he has 
uniformly applied them in the past, and as he says he 
will apply them in the future after this one exception. 
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m. Neither the United States nor the Big Horn Coal j 
Company are Necessary Parties. 

A. The United States is not an indispensable party. j 

As the District Court correctly ruled: 

“The United States is not a necessary party to this 
action.” (Jt. App. page 33.) 

\ 

Appellee’s brief incorrectly asserts: 

“But this is not a case where action of a government 
agent is taken which would interfere with property 
rights of appellant. Nor is this a case like Land v. 
Dollar ...” (p. 15, Ans. Br.) 

This is a case far easier; where no claim of title to land is; 
made concerning which, even frivolously, title in the United 
States might be asserted. Appellant is asserting merely 
its property right in freedom from unneeded and therefore; 
illegal competition on Federal lands against appellee per-; 
sonally. This is a right arising from appellant’s prop-, 
erty right in its own business and leasehold. Appellant’s; 
own leasehold title is not challenged by anyone. 

Yet, appellee asserts a power to disregard vested rights , 
inherent in the property right appellant has in its own! 
business and leasehold, which are protected under the law j 
of 193.3. Appellant’s contention that the land must not; 
be illegally and wastefully leased to Big Horn by appellee j 
is certainly not an attack on any conceivable right of the I 
United States. ; 

Even where the United States held dry legal title, in j 
Lane v. Hoglund f 244 U. S. 174, mandamus lay to compel j 
the Secretary of the Interior to issue a patent where com- j 
plainant had only equitable title. 

But here the appellant claims no title and title of the i 
United States is not involved. The effect of any decree i 
granted herein spends its force upon the appellee per- j 
sonally and the only interest which the United States j 
has is in seeing its conservation was upheld and obeyed j 



32 


by its citizens and officers alike. Appellee is virtually 
asserting that sovereignty would protect him in the reck¬ 
less use of dynamite on land owned by the United States, 
so as to blow up appellants mine. 

The District Court correctly ruled that the United States 
was not an indispensable party at Conclusion No. 5 (Con¬ 
clusions of Law, p. 33, Jt. App.). The following excerpt 
from the opinion gives the reason (Jt. App. p. 35): 

i “It has been held time and time again that an action 
to enjoin government officers against exceeding his 
authority is not a suit against the United States.” 

Appellant insists only that appellee, as agent of the 
Congress of the United States, shall not make a legally 
established harmful use of the land, forbidden by a statu¬ 
tory regulation, and violative of a vested property right 
to the enjoyment of appellant’s own leasehold and busi¬ 
ness. So, too, a government agent may be enjoined from 
committing an illegal entry, 12 or from violating zoning laws 
or from flooding plaintiff’s land illegally 13 or in any man¬ 
ner violating the fundamental principle of law “Sic utere 
tuo ut alienum non laedas” 

In this country, unlike the situation in monarchical 
forms of government, the government agent has immunity 
only so long as he acts legally, and within his lawful au¬ 
thority. Appellee cites cases where the relief sought 
would force funds from the Treasury, or land from the 
legal and equitable title of the United States under cir¬ 
cumstances where the government officer has plain dis¬ 
cretion, e.g., as an active trustee. He ignores the rule, 
necessary because the United States does not have a mon¬ 
archical form of government , that: where a government 
agent’s duty is ministerial (Work v. McAlester, 262 U. S. 
200); where the proposed action is forbidden by statute 
designed for the protection of plaintiff’s class (Frost v. 

12 United States v. Lee, 106 U. S. 296. 

is Philadelphia Co. v. Stimson, 223 TJ. S. 620. 


33 


Commission, 278 U. S. 515; Chicago Junction case, 264 j 
U. S. 268); where the proposed illegal act would invade a j 
vested property right of plaintiff (Dollar v. Lamd, 81 App. I 
D. C. 28, 154 F. (2d) 307, aff’md 330 U. S. 731; where 
the proposed action would cast a cloud on the title of ! 
plaintiff (Lane v. Hoglund, 244 U. S. 174), where the ; 
citizen plaintiff has equitable title to land and seeks to I 
mandamus issuance of record title— (Payne v. Central Pac. \ 
Ry. Co., 255 U. S. 367; Payne v. New Meixco, 255 U. S. 
367; Santa Fe Pac. R. Co. v. Fall, 259 U. S. 197)—in other j 
words, wherever a plain legal right of plaintiff is threat- j 
ened by unauthorized act of a government officer and the j 
relief sought does not expend itself on the United States 
Treasury, or take title, legal and equitable, from the United 
States; “the dominant interest of the sovereign is on the 
side of the victim” as stated by Mr. Justice Douglas in ! 
Dollar v. Land, supra. Here no controversy over title 
or ownership exists; but merely a property right, under 
an acknowledged Federal lease, against an unauthorized 
officer not to have appellant’s vested property destroyed 
by wasteful and harmful over-competition forbidden by 
statutory regulation incorporated in the lease. 

Appellee seeks to twist appellant’s effort to protect its 
vested right to the enjoyment of its own business and 
leasehold against illegal invasion and discriminatory,' im¬ 
proper and illegal leasing of neighboring land, analogous | 
to violation of the zoning laws, into an attempt to direct 
the leasing of the public lands. 

Appellee’s cases (Brief for Appellee, p. 23) are easily 
distinguished. In Osage Tribe v. I ekes, 77 U. S. App. j 
D. C. 114, 133 F. (2d) 47 (1943) the United States was j 
an active trustee with duties of protection, not merely a j 
dry trustee, of funds of an Indian tribe. Naturally, an 
active trustee is always a necessary party to a suit 
against the trust corpus. Moreover, everyone concedes 
that funds in the hands of the United States cannot be j 
controlled by injunction, for the obvious reason, among 


l 
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others, that a snit in the Court of Claims is an adequate 
remedy. 

Morrison v. Work, 266 U. S. 481 (1925) is likewise in¬ 
applicable, being an effort to dispossess the United States 
of Indian tribal lands of which, by special Act of Congress, 
it was acting as an active trustee. It must be contrasted 
with the cases cited supra, where officers threaten an in¬ 
vasion of vested property rights of others, as in the in¬ 
stant case. 

Young v. Anderson, 160 F. (2d) 225 (1947) (Brief for 
Appellee, p. 23) was a case where the United States had 
purchased land from the plaintiff and years later, after 
the discovery of oil, plaintiff wanted the land hack on the 
flimsy and technical ground the United States had no 
authority to buy. Obviously, as this Court held, since he 
took the benefits of the illegality, if any, he could not com¬ 
plain of it. The injunction against leasing was a mere 
incident to the absurd request for an enforced return of 
the property, and naturally fell with it. 

Appellee’s argument in short is that he has discretion 
tg violate the law of the land and hide wader the cloak of 
monarchial Immunity. It is submitted that the District 
Court was plainly correct in ruling the United States was 
not a necessary party under the allegations of the com¬ 
plaint, taken, as they must be^ in their most favorable 
light 

i 

HL (B) Contrary to Appellee’s Assertion, Big Horn is 

Not a Necessary Party. 

The District Court, by Mr. Justice Holtzoff, in its con¬ 
clusions of law decided that the Big Horn Coal Company 
was not a necessary party (Conclusion No. 5, Joint App., 
p. 33). The District Court was correctly of the opinion 
that Brady v. Work which appellee cited below was not 
in point (Jt. App. p. 35). The Court: 

“In that case (Brady v. Work) the party claimed to 
have a legal right to the patent. The Big Horn Coal 
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Company does not claim any legal right. They are 
asking the Secretary to grant them a lease in the 
exercise of his discretion. So I do not think they are 
indispensable parties.’ ’ 

“Your (appellee’s) position is that the Secretary is 
issuing this lease in the exercise of his discretion and 
not because the Big Horn Coal Company has acquired 
a right to a patent to the property.” 

Appellee, however, at page 23, Answering Brief, still 
asserts that Big Horn is an indispensable party. Brady 
v. Work states that the patentee had colorable legal rights 
depending on the factual situation, on which, naturally, 
she was entitled to be heard. From appellee’s own quo¬ 
tation from the case the following is most significant: 

“the administrative officers of the government have 
held (her) to be entitled to a patent for the land.” 

Is it the contention of the appellee that the Big Horn 
Coal Company is “entitled” to the leases in question? 
Does the appellee here make admission that the Big Horn 
Coal Company has a vested property right entitling it to 
bring legal action against the appellee? If this be his 
proposition it will be the first time in the history of the 
republic, so far as applicant can find, that a mere sup¬ 
pliant for a contract of lease from the Secretary of In¬ 
terior (who is in the position of having made a mere offer 
which the appellee has not yet accepted) could possibly 
create a vested property right. Appellee argues that a 
mere offer for a lease, which offer is not supported by 
consideration, and is therefore not an option, creates a 
vested property right compelling acceptance of the offer. 
This is obvious error. All of appellee’s standard lease 
forms reserve the . right to reject the offer contained in 
the lease application up until the moment of final accept¬ 
ance. 

Before appellee can contend that the right of Big Horn 
to a lease is here in question he will have to define what 
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this legal right is and how it was acquired and whom it 
is vested against. 

The Brady case turned upon the very point that the ab¬ 
sent party applicant had colorably, at least, already acquired 
an equitable right by contract, against the Secretary of the 
Interior, by complying with the requirements of the Home¬ 
stead Act. This vested property right of course would 
be mandamusable against the Secretary of the Interior 
(Lane v. Hoglund, 244 TJ. S. 174 (1917) to force the issu¬ 
ance of the documents of title. 

• Under the leasing act, unlike the Homestead Act, no 
right to issuance can ever be acquired (United States v. 
1ekes y supra, and allied cases). The reason, of course, 
is as follows: a homesteader gave statutory considera¬ 
tion, by developing wild land; a lease applicant gives 
none, until his offer is accepted. 

The labored attempt at equating Brady v. Work and 
the situation here (Appelele’s Reply Br. p. 24) therefore 
must fail. It is true that Brady claimed Harner had no 
right to the land, as we claim Big Horn has no right to 
the lease; but Brady’s assertion depended on the facts as 
to whether Harner had complied with the Homestead Act; 
ours depends on a pure rule of law that no mere applicant 
can ever become lawfully entitled to a mineral lease of the 
United* States until it is issued, regardless of other facts. 

The other cases cited (Foltz v. Payne, 50 App. D. C. 
155, 269 Fed. 171, and Dueker v. Butler, 104 F. (2d) 236 
(App. D. C. 1939) are even further afield. In the Foltz 
case, the absent indispensable party held a mortgage on 
the homestead land in question; in the Dueker case the 
absent party held the contract for legal fees under which 
plaintiffs claimed. The possible legal rights of the ab¬ 
sent parties, dependent on the evidence, are obvious. 

Thus the District Court was manifestly right in ruling 
that the Big Horn Coal Company was not a necessary 
party. 
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CONCLUSION. 

It is respectfully submitted that appellee has completely 
failed to rebut appellant’s grounds 14 which require reversal 
of the District Court’s ruling that the complaint as amended 
fails to state a cause of action. 

Wherefore appellant’s prayer for the reversal of the 
order of the District Court; and for the remand of this 
cause to the District Court for further proceedings is 
respectfully renewed. 

T. Petek Ansberry, 

815 15th Street, N. W. 

(National 4056), 

Washington, D. C. 

Stephen J. McMahon, Jr., 

1025 Connecticut Ave., N. W. 
(Executive 5660), 

Washington, D. C. 

Attorneys for Appellant. 


The appellee implies at page 13 of his brief that Justice Letts based 
his order denying amendment upon discretionary grounds. Such is not the 
case. The district court’s memorandum opinion shows (pp. 55, 56 Ap>p.) that; 
it was based upon substantive grounds alone. Even if discretion had 
been involved the case would be controlled by "United States v. Lehigh Valley, 
220 U. S. 257, discussed fully at pages 46 and 47 of appellant’s opening brief.! 
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REPLY TO BRIEF OF BIO HORN COAL COMPANY, 

AMICUS CURIAE 


PRELIMINARY STATEMENT. 

Appellant has consented, despite the extreme tardiness 1 
of Big Horn’s entry, to the filing of the Big Horn brief in 
the interest of throwing all possible light on the facts, no 
matter how discolored such light is. The Big Horn brief 
is of value only because it demonstrates the parcel of fal¬ 
lacies and errors of fact with which Big Horn prevailed 
on appellee to dismiss the protests. 

i The Brief for Appellee Krug in the second appeal bad been filed prior to 
Big Horn’s entry into the ease, nearly a year after its inception. 
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It is novel indeed that Big Horn, without explanation for 
its tardiness, should limit the opening of its brief to a 
“Statement of Interest’’ (Section I, p. 1 & 2); thereby ask¬ 
ing leave of this court to inject unsupported factual asser¬ 
tions at this late date. This brief reveals a probability that 
the Big Horn Company was represented in the District of 
Columbia by members of this bar all the time and could 
have asked the District Court below for leave to become 
a party and answer. It is cause for discounting present 
assertions that Big Horn did not seek a trial of the “facts” 
which it now seeks to inject on appeal by hearsay. Big 
Horn frankly confesses that it can make no contribution to 
the law (Brief Amicus Curiae, p. 2) and limits its argument 
to injecting claimed “facts”. Yet all facts must be as¬ 
sumed in the most favorable light to plaintiff on a motion 
to dismiss. 

Big Horn must, at the time of the first hearing in District 
Court, have had the same “interest” which it now claims. 
Therefore, it should have stated such interest then, over a 
year ago. Then, there would have been opportunity for 
appellant to obtain service of the Big Horn Company and 
cross-examine its officers and attorneys. Under the present 
method, Big Horn seeks to introduce hearsay in support 
of false factual allegations from behind an impenetrable 
jurisdictional barrier, believing that it can not be called 
upon for the slightest proof and that its officers are immune 
from cross-examination. Fortunately, the factual error of 
Big Horn Company is patent because of its obvious conflict 
with Big Horn’s previously documented inconsistent posi¬ 
tion. 

n 

Under the second section (at p. 3, Br. A. C.) on the 
subject of “Nature and Purpose” of the brief, Big Horn 
not only undertakes to (1) deny fact of record by appel¬ 
lant’s allegation but also (2) questions their relevancy and 
even (3) introduces wholly new and untrue “facts”. Big 
Horn centers its position on two generalized propositions 
which it undertakes under subsection a and b. 
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Respondent is entitled as a matter of law to the benefit 
of the rule that all allegations of a complaint are to be taken 
as true and in their most favorable light on a motion to dis¬ 
miss. It is also entitled to the benefit of the rule that all 
possible facts which conceivably could be proved under 
them at trial are to be resolved in its favor. Nonetheless, 
respondent, in serving the cause of justice, does not wish to 
stand on any technical rule however sound; notwithstanding 
that Big Horn at this very moment depends on a technical 
maneuver to escape the requirement of having its witnesses 
cross-examined at such trial; and notwithstanding that ap¬ 
pellee has pitched the major portions of his argument to the 
technicality of sovereign immunity, largely conceding the 
wrongfulness and illegality of his proposed action for the 
purposes of argument. 

Therefore, Big Horn’s fallacious assertions and conclu¬ 
sions will be argued point by point in seriatim as follows: 

II (a). The admissions by silence with which Big Horn 
opens are most significant. 2 

(1) After recital of a quotation to that effect, Big Horn 
does not deny that it “is a subsidiary of a gigantic business 
enterprise”. 

(2) Nor does it deny after recital that appellant would 
be “forced into economic disaster and eventual bank¬ 
ruptcy”. 

(3) Nor does it deny that Big Horn’s mighty parent is 
not a mining company and is in fact a “roadbuilding con¬ 
tractor”, an entirely separate industry whose mushroom¬ 
ing into another industry can only mean encroachment on 
the livelihood of those who by virtue of their lifetime train¬ 
ing, experience and investment are completely dependent 
upon mining for both their living and protection of their 
savings invested therein. 

Following these silently made admissions Big Horn ir¬ 
responsibly charges that irrelevant inferences and innuen- 


2 At page 3, Br. Am. Co. 
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does have been introduced by appellant as to the compara¬ 
tive size of the appellant and Big Horn. 

From the standpoint of relevance, the size of Big Horn 
and its parent are most material because Big Horn itself 
injected that very argument before Undersecretary Chap¬ 
man at the hearing at Denver as the only real * i reason’’ 
why it should be granted a lease in exception to the rule. 
And strange as it may seem that the mere fact of bigness 
could influence Undersecretary Chapman’s decision, Big 
Horn seems to have been most persuasive on this point. 
The record (at pp. 16 and 17) frankly reveals that it was 
the only real reason given by Undersecretary Chapman in 
his official decision for making an exception in Big Horn’s 
favor to the theretofore uniform construction and the plain 
meaning of the long continued regulation. Undersecretary 
Chapman said (pp. 16 and 17, R.): 

“In these circumstances, it cannot be said that the 
Big Horn Coal Company did not open a new mine on 
the state land. Thus, if consideration of this matter 
were to be limited to the events of December 1943, it 
would follow that the requested lease would not issue. 
Thus to limit consideration of this case, however, would 
be to ignore events subsequent to December 1943. The 
facts are that since December 1943, without encroach¬ 
ing on federal lands, the Big Horn Coal Company has 
successfully opened a large mine and built a business 
of some proportion. To issue the lease as of today is 
merely to permit the continuance of what events have 
demonstrated conclusively to be a large, going busi¬ 
ness.” (Italics supplied) 

The point of Big Horn’s size is the patent injustice and 
illegality of making an exception to the established law 
because Big Horn is big; and this while appellee has con¬ 
sistently and properly denied similar applications of small 
miners. 

The point is not the comparative size of Big Horn and 
Sheridan-Wyoming. Why should Big Horn now claim (at 
top of p. 5, Br. Am. Cu.) that its size is immaterial unless 
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to distract attention from this obvious injustice to many 
small miners? 

In the same paragraph Big Horn concedes that the size j 
of appellant, Sheridan-Wyoming, is irrelevant, but seeks to j 
excuse its injection of the subject because its own size is 
involved in the case, and because it claims “the Court 
should know the true facts with respect thereto ’ This i 
can only imply that this court does not already know the 
true facts as to appellant’s size and financial relationships. 
Although this as such was not material to the case (and Big i 
Horn concedes its irrelevance) appellant was not making : 
any secret of it, as Big Horn would imply. On the con- ; 
trary appellant itself introduced its financial relationship | 
to Pittston by attaching the Secretary’s decision (Jt. App. | 
p. 22) to its complaint. The advances disclosed are most 
relevant in showing the financial difficulties with which j 
Sheridan-Wyoming is normally faced. These difficulties j 
demonstrate the necessity of Reg. 193.3. Sheridan-Wyom- j 
ing’s comparatively small size and the history of its finan¬ 
cial difficulties, show that it would have perished long be- j 
fore this were it not for the aid and assistance it has re¬ 
ceived from Pittston. 

But Pittston, a medium sized Eastern coal company, can- j 
not by some miracle breathe life into its Western invest- | 
ment of substantial stock ownership in appellant, if appel- j 
lant must now perish because appellee wants to make an 
exception to the law of the land in favor of Big Horn. 

Pittston, with all its skill and long experience at mining 
coal, cannot save Sheridan-Wyoming from the economic 
disaster and bankruptcy which inevitably awaits it, if il¬ 
legal competition, causing destruction of its normal market, 
are allowed. But Big Horn now contends it should be al¬ 
lowed, just as it previously contended, because an excep- j 
tion to the long standing uniformly interpreted rule of Reg. j 
193.3 is to be made merely because Big Horn is big. 

Big Horn, irrelevantly and erroneously, in effect urges 
that Sheridan-Wyoming is the Pittston Company; and, by 
inference, that since Pittston is a prosperous company, it 


i 

i 
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can stand Sheridan’s losses. The facts are that Pittston is 
a medium-sized Eastern coal company, presently prosper¬ 
ous ; that Pittston acquired a large stock interest in Sheri¬ 
dan as an investment some years ago. 

II (b) Under this section of its brief (at pages 5 and 6) 
Big Horn charges that appellant has implied that their 
proposed lease is the “result of improper action involving 
misconduct on the part of officials of Big Horn Coal Com¬ 
pany and the Department of the Interior.” This it does by 
assembling isolated brief excerpts from appellant’s brief, 3 
and asserting they lead to unjustified and sordid inferences. 

Appellant made no such charges. Appellant, of course, 
was confined to alleging facts which it could prove at trial. 
Among these the following are incontrovertible: 

i 4 

(1) The law since 1934 forbade appellee to issue any coal 
mining leases without a showing and a finding of need for 
it which could not otherwise be supplied. The appellee 
and his predecessors uniformly had applied this sound rule 
without exception in all of the forty lease applications 
which he had received during the entire existence of that 
law embodies in Reg. 193.3. 

(2) Despite the existence of the fully published regula¬ 
tion and its uniform interpretation, the Big Horn Company 
in December of 1943 applied for a lease to Federal coal 
lands from appellee and simultaneously began operating a 
new coal mine on a single isolated section of land which they 
had just leased from the State of Wyoming, claiming that 
nearby Federal land was necessary to the continued opera¬ 
tion of their mine. 

A. W. Lonabaugh, President of Big Horn Coal Company, 
in his affidavit dated October 15, 1946, filed in the Depart¬ 
mental proceedings herein, stated that: 

“On December 13, 1943, affiant filed in behalf of the 
Big Horn Coal Company its application for a lease on 
Federal coal lands with the thought that an adequate 


8 Incidentally, Big Horn does not deny any of the facts so assembled, merely 
j.ittimiTig they are not of record. 
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reserve would be obtained so that the large expenses 
necessary to open the mine and construct the prepara- ! 
tion plant would be protected when the coal on the 
state lease was exhausted,” i 

j 

(3) Publication of the fact of their application was not 
made by appellee until some two years thereafter, and this 
delay was due to Big Horn’s application for a special 
reduced royalty rate. 

(4) Numerous protests to the granting of any lease on 
such application were filed, some of them by state coal as¬ 
sociations and unions. After a departmental hearing there- j 
on and the publication of three decisions, the appellee Krug j 
proposed to grant two leases to Big Horn, principally on j 
the ground that a single isolated 4 exception should be made ; 
to the regulation, merely because of Big Horn’s large oper- ] 
ation, which status was acquired entirely after the applica- j 
tion for Federal land was filed. 

Upon this revealing record, appellant has concluded that j 
the proposed action of appellee would be wrongful because i 
he lacks authority to violate the plain provision of law con- i 
tained in Eeg. 193.3, promulgated under the Mineral Leas¬ 
ing Act of 1920; and that he also lacked authority to violate ! 
the rule of law created by his previous and authoritative 
interpretative decisions, which unquestionably recognized 
need rather than size as the sole requisite for satisfying the j 
criteria of said regulation. 

Appellant also concludes that the arguments which Big j 
Horn and its officers advanced to induce a favorable de- j 
cision from appellee were wrongful because they were just 
as illegal as the decisions which were based upon them, j 
inasmuch as they did not proceed upon compliance with I 
the law but rather upon exemption from it. It would in- j 
deed be interesting to be able to ask Big Horn’s officers j 
how they possibly could have expected to get a Federal ! 
lease in the teeth of Reg. 193.3. It would also be eh- I 
lightening to be able to ask the authors of its Brief Amicus 


4 A rule for future cases was expressly avoided (R. p. 28). 
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Curiae (who are now so anxious to inject hearsay facts by 
brief) if they can answer why Big Horn would make the 
claimed large investment in starting its new mine (know¬ 
ing as it previously claimed under oath that Federal land 
was necessary) unless Big Horn was confident of getting 
193.3 repealed or else an exception made in its favor. 

Appellant has not charged any “impropriety’’ other than 
plain violation of the Regulation. That the treatment Big 
Horn received was “preferential” and unusual is shown 
by the protests of the Western state coal associations and 
the forty other decisions under the Regulations. They were 
preferred over all the small miners whose applications 
have been uniformly rejected; and the unusual nature of 
this departure from 193.3 is shown by the alarm of the 
coal associations. 

But, appellant has not and does not now, charge any 
moral impropriety or turpitude. Yet, if Big Horn, by col¬ 
lecting isolated facts which it does not deny, seeks to spell 
out a fancied inference of “impropriety” or “misconduct” 
just what is its nature? Why do they not specify it? If 
it is illegal and unjustified and extraordinary exemption 
from the law in a single case, we charge it. If it is any 
particular immoral act or matter, we have not and do not 
charge it. 

It should especially be noted that appellee Krug has 
found no such innuendo or inference, as witness the absence 
of any such suggestion in his brief. He, as the only de¬ 
fendant to this action, would obviously reply to so grave a 
charge, if made. 

Appellant nowhere used the term “impropriety”; and 
offered no criticism of appellee’s conduct except to point 
out that it was obviously illegal, discriminatory and prefer¬ 
ential to Big Horn because contrary to law, in excess of 
authority and granted an exemption from the usual cri¬ 
teria of law to Big Horn. The appellee said (at R. p. 11) 
“the usual criteria for determining the need for a new 
mine under Section 193.3 do not apply” to Big Horn’s case. 
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Big Horn charges that appellant has injected “unjustified 
and sordid innuendoes” (at p. 6 Br. Am. Cu.) Appellant} 
does not believe that it is either “unjustified” or “sordid’^ 
to draw this court’s attention (1) to the illegality of the 
wrongful act proposed; (2) the discriminatory nature of 
such act; (3) the fact that it would amount to preferential! 
treatment for Big Horn; (4) the fact that such preferential; 
treatment by appellee is based upon Big Horn’s great size;; 
and (5) the fact that this element of great size was; 
virtually the only successful argument made to Undersecre¬ 
tary Chapman, at the Denver hearing by Big Horn to sup¬ 
port an exception to the law in its favor. 

At trial, appellee can show that, during the Denver pro-j 
ceeding, Mr. Frazer (Big Horn’s then and now attorney); 
who signed the Brief Amicus Curiae, admitted that the! 
“technical legal situation” forbade issuance. 

“So the policy of the law, as reflected by the Act 
of Congress is that where there is an existing coal! 
mining operation on leases and the deposit of coal will 
be exhausted within three years, the Secretary of the! 
Interior may, and I say it is the policy of the Act to, j 
give that lessee additional land so that he may con¬ 
tinue his operations and not be put out of business, j 
Now, it will be argued that that presupposes a Federal j 
lease and that that is not strictly applicable. I grant j 
that from a technical legal situation, but here is an j 
existing operation on a coal lease leased from the 
State.” 

Although it is almost unbelievable that an eminent mem- j 
ber of the profession should advance such patently er- ! 
roneous argument with any degree of confidence, in the i 
very teeth of the language and uniform history of Regu- j 
lation 193.3, he not only did, but was most persuasive with 
it; as is indisputably shown by the Undersecretary’s de- j 
cision and the two other departmental decisions (R. p. 9 j 
to 24) 

Appellant deems that drawing attention to the foregoing j 
is neither “unjustified” nor “sordid”, but on the contrary j 


i 

i 


i 
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is most relevant and material in showing the erroneous ra¬ 
tionale upon which both Big Horn and the appellee pro¬ 
ceeded in arriving at their untenable position. 

The implied questions raised against four numbered quo¬ 
tations from appellant’s brief at pp. 5 and 6 of the Brief 
Amicus Curiae will be answered in sequence as follows: 

(1) It is obvious from the record that Big Horn is a strip 
mine and that it has been able, by going deeper than in¬ 
tended, to operate on the state lease long after Big Horn’s 
predicted dates of exhaustion. It is obvious physical fact 
that surface coal is more accessible and cheaper to mine 
than deep coal. It is also obvious that Big Horn received 
a coal lease from the State of Wyoming. This could not 
take place by spontaneous combustion. It was manifestly 
necessary for them to apply for such lease to the State, they 
h&d to present these arguments and reasons therefore and 
since they* have already received the lease then arguments 
must have been persuasive. As pointed out, supra , the 
granting of the Federal leases in question by appellee would 
amount to preferential treatment for Big Horn because no 
exception to the law of 193.3 has ever been made for anyone 
else in its entire history. 

(2) As alleged in the record at p. 3, (which can be proven 
from Big Horn’s sworn document of application and the 
transcript of the Denver hearing), Big Horn under oath 
claimed that it needed the questioned Federal leases to sup¬ 
port its investment necessary to start their new mine on 
State lands. If this were true as was sworn, then 193.3 
would have to be repealed or an exception made to it be¬ 
fore any investment in an unneeded mine could safely be 
made by Big Horn. But by the undeniable fact they pro¬ 
ceeded nonetheless, which could only mean that they counted 
on either a repeal of or an exception to Reg. 193.3. (The 
latter was subsequently attempted and would have been ac¬ 
complished as the record of the three departmental de¬ 
cisions plainly shows.) 

(3) The transcript of the Denver hearing, which will be 
introduced at trial, as well as the decisions before the De- 
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partment show that Big Horn’s plea for an exception to the 
law was based upon a claim of non-existent hardship. (Non¬ 
existent because Big Horn’s original investment is in road 
building equipment which can be used for that purpose also, 
and because any small sums invested in equipment exclu¬ 
sively usable for coal mining could be charged off against 
their tremendous war profits which indeed has probably 
already been done). It is obvious that this created an un¬ 
true impression of going concern hardship, which claim, 
although false, could not even have been made if Big Horn 
and appellee had processed the lease application imme¬ 
diately. This would normally have been done, rather 
than delaying the publication and hearing for two years, 
except for Big Horn’s application for a sub-normal rate 
of royalty. 

(4) It is normal Interior Department practice to assign 
the policy decision of any controverted matter to the officer 
most familiar with it regardless of the name of the officer 
who happens to be formally signing decisions the day that 
any particular decision is promulgated. This would nor¬ 
mally be the officer most familiar with the locale of the case, 
the record, and all the facts and circumstances. This was 
true of the three departmental decisions in the instant case. 
Appellee expects to prove this at trial not only by testimony 
but also by the official documents in the files of the De¬ 
partment of the Interior. 

In relation to all of these statements in appellant’s brief 
which Big Horn highlights here, one thing should be noted: 
Big Horn, although willing enough elsewhere to introduce 
hearsay in its brief, does not deny the collected facts ; it 
merely states, incorrectly, they are not of record; and that 
they lead to an unjustified inference. The absence of denial, 
under the circumstances, is itself significant; and the legal 
position is also equally untenable. On a motion to dismiss, 
all facts provable at trial are to be assumed in their most 
favorable light. Had an answer been filed, presumably al¬ 
leging “going concern” values as a ground of exceptions 
from the law all of these circumstances would have been 
fully established. 
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HI. At pages 6 and 7 Big Horn attempts to resuscitate 
a fanciful claim of 4 ‘monopoly” frequently rejected by the 
appellee Krug. Suffice it to say that appellant Sheridan- 
Wyoming supplied less than 6% of the total coal consumed 
in the total market area which it serves—some twelve 

i 

states—and has always faced the competition of superior 
coals in all of them. It would be as reasonable for Big 
Horn to claim that the Nash motor car company enjoys 
a monopoly of the automobile market merely because it is 
the only producer of Nash automobiles, or that it is the 
only automobile manufacturer located in the City of Racine, 
Wisconsin, and therefore the only producer of ‘ ‘ Racine area 
type” automobiles, which, it is argued, should somehow 
give it a monopoly on the entire automobile market. 

Towards the middle of page 8, Big Horn chooses to claim 
that “there is nothing in the record to show that Big Horn 
Coal Company had any reason to believe the coal reserves 
on the State leased land were inadequate for extensive op¬ 
erations”. The falsity of this is clearly shown by the 
complaint (R. p. 3) wherein it is alleged that Big Horn 
“filed application for a lease of adjoining Federal coal 
lands on the ground that such Federal land was necessary 
to the commencement of their new mine.” The inadequacy 
of the state reserve can also be proved at trial from ad¬ 
missions made by Big Horn in the official transcript of the 
record of the Denver hearing. 5 In any event, it is obvious 
under the law of Reg. 193.3 that Big Horn would have to 
show near-term need for the Federal land as part of their 
application. If their State land actually was adequate, as 
• Big Horn now seeks to contend, then there would have been 
no truthful way of making simultaneous application for the 
questioned Federal leases. 

At page 9 Big Horn extends this inconsistent argument 
asserting: 

“Furthermore there is nothing in the record to in¬ 
dicate that Big Horn Coal Company had any advance 
assurance or reason to believe its application for a 


6 Lon&bangh quote p. 67, supra. 
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lease on Federal lands would be granted. So far as 
appears the action of applying for a lease of Federal 
lands was merely a far-sighted business precautionary 
measure and was regarded as in the nature of an ef¬ 
fort to secure proper insurance or protection against 
unknown future contingencies”. (Emphasis supplied.) 

So far as it appears from the record (R. page 3) the Big 
Horn Coal Company must have and did under oath repre¬ 
sent that it needed the questioned Federal land to justify 
the investment in its new mine on State land as argued at 
pages 12 and 13 mfra, and page 6 supra. 

The very large-scale nature of Big Horn’s planned oper¬ 
ation is revealed by Big Horn’s statements at the top of 
page 10. Their state lease was small, and the conclusion is 
inevitable that a Federal lease was a necessity from the 
outset, and no mere “far sighted business precautionary 
measure” (p. 10, Br. Am. Cu.). Indeed, if it were a mere 
far-sighted precaution, the sworn statements required in 
the application would have to be false. Applications can 
be made only for near-term needs. 

The statutes and regulations governing appellee issuance 
of Federal coal leases are most explicit in forbidding the 
acquisition of long range reserves. Under the law (31 
U. S. C. 204 and Reg. 193.3) there must not only be specific 
operating need but also immediate consumer need. Does 
Big Horn now wish to take the position that it asked apr 
pellee to violate the law in this respect also? 

Also contained in these last two sections of Big Horn’s 
brief are repetitions of several contentions previously made 
by Big Horn in the presentation of its case to the appellee. 
These have either already been decided against Big Horn 
by appellee or appellees comment on the points in the de¬ 
partmental decisions clearly show that the arguments have 
nothing to do with the requisite of need. 

Typical of these is the fact that Big Horn is still con¬ 
tending that it is not a new mine when the appellee has 
already found that “In essence a new mine was created’^ 
(R. p. 16). 


i 
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Also Big Horn is still trying to create a burden of proof 
upon appellant to show at exactly what moment Big Horn 
would want the questioned Federal coal leases.® But this 
has nothing to do with the only legal criterion of showing 
consumer need for the additional mine. Indeed the quota¬ 
tion goes far in proving another point; namely that Big 
Horn in making its investment for its new mine was relying 
on getting a Federal lease sooner or later. 

Thus, as we have shown, Big Horn’s position under HI 
boils down (1) to the utterly fanciful position Sheridan 
Wyoming is a monopoly, (2) to the assertion, contrary to 
their sworn testimony, that they did not know they needed 
Federal lands from the outset (and hence deliberately set 
out to evade 193.3); weakly buttressed by the appellee’s er¬ 
ror of law that the burden of proof on this point is on pro- 
testants, whereas the burden is on applicant to show he 
meets the criteria. 

Thereafter, at pages 10 thru 12, Big Horn merely repeats 
legal arguments as to the applicability of the Regulation, 
contrary to its stated and proper intention tol eave the law 
to the appellee Krug’s brief. Except for an emphasis on 
hardship to Big Horn which appellee was unwilling to make 
in his brief, they do not introduce anything new, and ap¬ 
pellant will therefore respectfully refer the Court to its 
Reply to Appellee’s Brief. 

IV. The remainder of the Brief Amicus Curiae, pages 13 
through 14, are devoted to a rehash of material previously 
submitted to this Court by Big Horn in the form of an affi¬ 
davit. That affidavit supported the contention that ap¬ 
pellant should be denied opportunity to present its case to 
the Court under governing principles of law because of Big 
Horn’s alleged equity. This equity consists solely of a recent¬ 
ly acquired but pressing need for great speed in acquiring 


e By quotation from appellee ’a decision at p. 8 of Br. Am. Co. 
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the questioned leases. 7 Not only did Sheridan disprove by 
affidavit the want of reserves; but the claim in any event 
places a great burden upon credulity since the record plain¬ 
ly shows that Big Horn itself delayed a hearing on its lease 
application for at least two years; and, more recently, esti¬ 
mated coal reserves on its own State lands adequate to 
carry it for several more years although the mining costs 
of such might be higher than those previously enjoyed by it 
However, this has been previously presented to and de¬ 
cided by the Court. Appellant does not propose to further 
debate a point already well decided and the correctness of 
which is so obvious from the record. 

i 

CONCLUSION. 

It is respectfully submitted that the Brief Amicus Curiae, 
by its extreme tardiness and silent admissions, reinforces 
appellant’s statement of the facts 

T. Peter Ansberry, 

815 15th St, N. W., | 

Stephen J. McMahon, Jr., 

1025 Conn., Ave., 

Attorneys for Appellant . 

_ i 

t It is of interest that Big Horn quotes (p. 13) the stale affidavit of White- 
side not of record and dated October 1, 1946, over two years ago, as to the 
exhaustion of its reserves. Surely, more recent estimates, dehors the record, 
are available to them. At most recent reports, Big Horn was producing coal 
on its state lease in substantial quantities. The inference that additional 
reserves have been discovered is not farfetched, and that Big Horn prefers 
not to reveal the present status of its reserves. 
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Statement of Interest. 

Although the Big Horn Coal Company is not one of the 
named parties to this appeal, nevertheless, it has a very | 
real and direct financial interest in the outcome thereof. ! 
This is so because it is to Big Horn Coal Company that ! 
the mining lease of the Federal coal lands involved in this 
case would have been executed but for this suit of appel¬ 
lant, Sheridan-Wyoming Coal Company, and the delay in j 
the execution and delivery of that lease is operating to 
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prevent Big Horn Coal Company from acquiring access to 
coal reserves which are indispensable to continuance of its 
normal business operations. 


n. 

Nature and Purpose of This Brief. 

The Big Horn Coal Company is in full accord with the 
statements made and arguments advanced in the brief of 
the Secretary of the Interior, as appellee in this case, and 
it is not proposed to duplicate what is said in that brief nor 
even to enlarge upon the treatment accorded the various 
points discussed—since such discussion is deemed full and 
adequate. The primary purpose of this brief is rather to 
correct certain statements made and impressions sought to 
be conveyed by appellant in its brief that if there is any 
way for equitable relief to be granted to it in this case it 
ought surely to he granted because all the real equities 
and elements of justice and fair play are on the side of the 
appellant. As a matter of fact, the brief of appellant goes 
even farther and seeks through the use of unsupported 
statements and unjustified innuendos to leave the impres¬ 
sion that the consent of the Secretary of the Interior to 
granting the involved leases to Big Horn Coal Company 
may have been secured as a result of improper conduct 
and possible collusion on the part of officials of the Depart¬ 
ment of the Interior and the Big Horn Coal Company, all 
without any basis, even by implication, from any of the 
allegations of the complaint. 

There is no justification whatever for any statements or 
inferences that the real equities in this case are on the side 
of the appellant, nor for any intimations of improper con¬ 
duct ; and it is submitted that in fairness to officials of the 
Department of the Interior who acted in this matter, in 
fairness to the officials of the Big Horn Coal Company, as 
well as in fairness to this Court, such statements and infer¬ 
ences—apparently designed to draw attention away from 
the real issues involved, and to inject prejudice in the place 
of reason—should be frankly challenged and clearly ex¬ 
posed. 
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(a) Unjustified statements and inferences relative to the 
size and the underlying purpose of Big Horn Coal 
Company. | 

In an apparent attempt to elicit the sympathy of the 
Court, the appellant seeks to convey the impression that 
the Big Horn Coal Company is a subsidiary of a gigantic 
business enterprise which is trying to interfere with and 
destroy the established and vested rights of a struggling 
small business so as to force it into “ economic disaster and 
eventual bankruptcy.” Among the statements contained 
in appellant’s brief on this point are the following: j 

1. “In late 1943, the Big Horn Coal Company, a sub¬ 

sidiary of the gigantic road building contractor Petet 
Kiewit & Sons of Denver , Colorado , somehow prevailed 
upon the State of Wyoming, with whom Kiewit had 
many road building contracts, to allow them to estab¬ 
lish a new mine in this immediate area by leasing State 
lands.” (Appellant’s Brief p. 2.) (Emphasis sup^ 
plied.) j 

i 

2. 4 ‘So, upon a great parcel of fallacies, pretexts, and 
nonsequiturs, Big Horn is granted exemption from the 
law of the land essentially because it is big.” (Ap¬ 
pellant’s Brief p. 8.) 

3. “In short, an exemption to the law is to be made! 
in this one case for the great and powerful on the mere; 
ground of bigness and strength although no exception; 
has been made in the past and none is contemplated in 
the future for the small and the weak.” (Appellant’s; 
Brief pp. 31-32.) (Emphasis supplied.) 

The record does not disclose or indicate the true corpor-i 
ate structure of appellant, Sheridan-Wyoming Coal Com-! 
pany, nor its relation to any other corporation or holding! 
company, with the result that there is nothing whatever, 
in the record which shows or even suggests that Big Horn; 
is part of a larger business enterprise than appellant. With 
respect to appellant, however, it is set forth in the opinion of; 
the Secretary of the Interior in this case, which is a part of j 
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the record, that it was organized under the laws of the State 
of Delaware in January 1920, that during the period of its 
existence it has authorized and issued bonds, debentures, 
and preferred capital stock in the total amount of $10,000,- 
000, of which $7,000,000 had been retired as of July 1,1927, 
and the remaining $3,000,000 was paid off in monthly in¬ 
stallments during the period from July 1, 1927, to July 1, 
1945, on which date the last installment was paid (Joint 
App. p. 22). 

It is further set forth in the opinion of the Secretary of 
the Interior (Joint App. pp. 22-23) that several “ad¬ 
vances’’ of money have been made to appellant by the Pitts- 
ton Company—and the conclusion is believed to be reason-. 
able that the Pittston Company would not have made “ad¬ 
vances” to appellant, as distinguished from loans, in the 
absence of a definite and very significant corporate inter¬ 
relationship between the two. It is not proposed to, go out¬ 
side the record and disclose the real facts on this point but 
4 is submitted, since such facts are readily available and 
can be secured by reference to almost any standard cor¬ 
poration record service (such as Standard and Poors), that 
this Court would be justified in informing itself with re¬ 
spect thereto before placing any reliance upon the infer¬ 
ences and innuendos contained in appellant’s brief regard¬ 
ing the comparative size and corporate connections of the 
appellant and Big Horn. When the Court is thus acquainted 
with the true facts, it is believed the conclusion will be found 
inescapable that appellant is not in need of protection from 
this Court or any other source against any subsidiary of 
Peter Kiewit & Sons. 

The record shows, and it is not denied (Joint App. p. 43), 
that appellant enjoys a virtual monopoly in production of 
low-grade type coal from Federal lands in the so-called 
Sheridan area of Wyoming involved in this suit. In an 
apparent effort to draw attention away from its monopo¬ 
listic purposes and desires, it seeks now, without disclos¬ 
ing the true facts respecting its corporate interrelation- 
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ship, to pose as a struggling business which is being forced 
into bankruptcy by a ruthless corporate giant. 

The Big Horn Coal Company desires to make it entirely 
clear that it does not regard the size of these two com¬ 
panies as important to a determination of the legal issues 
involved in tins case. However, since the point has been 
injected into the case by appellant, it is believed the Court 
should know the true facts with respect thereto. 

i 

, i 

(b) Unjustified statements and inferences relative to im¬ 
proper conduct on the part of officials of the Depart¬ 
ment of the Interior and the Big Horn Coal Company. 

I 

In appellant’s brief under the heading “The Facts” a 
number of statements are made which are readily subject to 
the interpretation that the lease agreement in this case was 
negotiated between the Secretary of the Interior and the 
Big Horn Coal Company as a result of improper action 
involving misconduct on the part of officials of Big Horn 
Coal Company and the Department of the Interior. Among 
such statements are the following: 

i 

1. “The Big Horn Coal Company was also able t6 

prevail upon the State of Wyoming to grant them preff 
erential treatment to strip mine only the cheaply avail* 
able surface coal without being required to mine the 
less accessible underlying coal. # • The Big Horn 

Coal Company undoubtedly counts on being able tp 
continue to persuade agents of the appellee Krug td 
grant them the same preferential treatment to which 
they have become so accustomed.” (Appellant’s 
Brief p. 3.) 

2. “Nonetheless, they had such confidence in being 
able to persuade the officials of the Department of the 
Interior to make an exception to the rule of 193.3 in 
their favor, or to have them cast it aside completely* 
that they proceeded with their application which was 
protested even before its publication * * (Appel¬ 
lant’s Brief pp, 3-4.) 
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3. “The effect of their Fabian departmental tactics, 
while hastily proceeding with opening and pushing 
their State mine, was to create the fraudulent appear¬ 
ance of ‘going concern values’, hardship and equities 
when the Federal lease was finally considered. Thus 
the small state lease was to be used as a springboard 
to the vast Federal reserves.” (Appellant’s Brief 
p. 4.) 

4. “The three departmental decisions in the instant 
case * * * were based upon a hearing of the matter be¬ 
fore the Hon. Oscar L. Chapman, Undersecretary of 
the Interior, held at Denver, Colorado, his legal resi¬ 
dence. Although only one of the decisions bore the 

i Undersecretary’s name, he, as senior officer cognizant 
of the matter, controlled the policy of all three deci¬ 
sions.” (Appellant’s Brief p. 4.) 

There is nothing whatever in the record to justify these 
and other subtle and not-so-subtle inferences, as contained 
in the appellant’s brief, of wrongful and improper conduct 
on the part of officials of the Department of the Interior 
and Big Horn Coal Company. It is not understood why 
appellant should desire to inject these unjustified and sor¬ 
did innuendos into this appeal unless it is thought that by 
so doing an advantage will he gained through sidetracking 
or confusing the real legal issues involved and the merits 
thereof as fully set forth and discussed in the brief of the 
appellee. 

m. 

Pertinent Facts Relative to Big Horn Coal Company’s 
Application for a Federal Lease. 

The appellant, Sheridan-Wyoming Coal Company, en¬ 
joyed a virtual monopoly in the production and sale of low- 
grade coal in the entire territory served by its mines until 
the Big Horn Coal Company came into the field in 1944. 
The Big Horn Coal Company entered this area of activity 
at the time when production of coal was sorely needed in 
the war effort. The effect of such entry was not (as ap- 


7 


pellant would seem to imply in its brief—see pages 23-24) 
to cause an existant relatively static demand to be divided 
into two parts with resulting jeopardy to the very life of 
appellant. The accuracy of this latter statement is shown 
by the fact that the amount of coal produced by appellant 
in the calendar year 1946 was 828,269, whereas during the 
period 1931 through 1941, before the Big Horn Coal Com¬ 
pany began operations on the State land, the appellant at 
no time had an annual production of more than 600,000 tons 
(Joint App. p. 21). Without mentioning this large increase 
in output appellant states that “The new competition jof 
Big Horn on their State land has already taken half the 
market for Sheridan area coal. ,, (Appellant’s Brief p. 24.) 
It is submitted that the real essence or substance of appel¬ 
lant’s purpose in seeking an injunction is not that the Big 
Horn Coal Company has taken, or is threatening to take, a 
substantial part of appellant’s normal tonnage production 
but rather that issuance of a Federal lease to Big Hqm 
threatens to forestall appellant’s enjoyment of monopolistic 
control of the entire tonnage in this area regardless of how 
much it has been increased or how large the demand may 
become. There is nothing in the Mineral Leasing Act which 
even remotely suggests that the Secretary of the Interior 
is authorized to take any action, by issuance of regulations 
or otherwise, which will have the net effect of creating a 
monopoly with respect to removing coal from Federal 
lands in a single person or company, and such could be the 
result if Regulation 193.3 is given the effect that appellant 
contends should be given to it. 

A mere statement of the pertinent facts which resulted 
in the administrative determination that a Federal lease 
should be granted to the Big Horn Coal Company will, it 
is believed show the reasonableness of the action of the 
Department of the Interior and dissipate the notion sought 
to be injected into this case by appellant that irregular, 
illegal, and unjustified acts and practices are in some way 
involved. 
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On December 2,1943, the persons interested in formation 
of Big Horn Coal Company procured from the State, of 
Wyoming a coal lease. It is fair to assume that this did not 
constitute the real beginning of the matter and that prior 
thereto substantial time was consumed in preliminary ne¬ 
gotiations such as the conducting of tests on the State land 
and in working out the necessary details. On December 18, 

1943, the prospective Big Horn Coal Company, then in the 
process of being incorporated, filed an application for a 
coal lease of certain Federal lands which were not contigu¬ 
ous to the lands covered by the State lease. On July 22, 

1944, an amended application was filed requesting a lease 
on the south half of Section 31 (contiguous to the State 
lands) which is the lease primarily involved in these pro¬ 
ceedings. (Joint App. p. 15). 

There is nothing in the record to show that Big Horn 
Coal Company had any reason to believe the coal reserves 
on the State leased land were inadequate for extensive op¬ 
erations, or that operations on the State land were only 
begun to provide “a springboard to the vast Federal re¬ 
serves.’’ (Appellant’s Brief, p. 4) In the decision of the 
Director of the Bureau of Land Management of April 10, 
1947, it is expressly found that the evidence does not estab¬ 
lish that the lease on State lands was secured merely for 
the purpose of providing a basis for Federal lease eligibil¬ 
ity under the regulations (Joint App. p. 11). This point 
was also canvassed in the decision of the Secretary of the 
Interior dated October 22, 1947, and he made the follow¬ 
ing statements with reference thereto: 

‘ 1 Sheridan-Wyoming also contends that Big Horn 
Coal Company should have been aware at the time when 
it applied for a State lease that the coal reserves on 
State lands would be inadequate and that the availa¬ 
bility of coal on the adjacent Federal lands would be 
shortly required if Big Horn Coal Company were to 
remain in business. But this is hindsight. The period 
of time which would be required by Big Horn to ex¬ 
haust coal deposits on the state lands could not 


9 


i 

i 


have been foretold in December 1943, becanse at that 
time the company bad no production history and no 
established outlets for its product upon the basis of 
which could be estimated the annual tonnage which it 
could produce and sell.” (Joint App. pp. 20-21.) 

Furthermore, there is nothing in the record to indicate 
that Big Horn Coal Company had any advance assurance 
or reason to believe its application for a lease on Federal 
lands would be granted. So far as appears the action in 
applying for a lease of Federal lands was merely a far* 
sighted business precautionary measure and was regarded 
as in the nature of an effort to secure possible insurance ot 
protection against unknown future contingencies. As a 
matter of fact the Secretary of the Interior did not even 
issue notice that he would receive offers for lease of the 
Federal lands covered by the Big Horn application until 
more than two years after that application was filed (Joint 
App. pp. 4, 9), and even when that notice was issued it was 
far from clear that the Secretary would ever consent to 
issuance of a lease to Big Horn, because appellant and 
others had already filed protests against any such issuance,! 
which had to be heard and acted upon.* 

After due issuance of notice, as above set forth, the 
lease embracing the Federal land here in question was; 
offered at public auction on January 16,1946, and Big Horn; 
was the only bidder to appear. Rental for the first lease; 
year was tendered and a receipt issued, and normally the! 
right to a lease would have been awarded to the company atj 
that time. However, in view of the fact that the above-! 
mentioned protests had been filed prior to the auction date 
no award was made (Joint App. pp. 9-10). 

On October 2,1946, a hearing of the protestants was held j 

at Denver, Colorado, and at such hearing the appellant and 

the other protestants appeared and filed voluminous affi- 
■ 

# It is of interest to note that appellant’s original protest, filed October 31, | 
1945, raised no objection of any kind or nature on the basis of possible viola¬ 
tion of [Regulation 193.3. On December 22, 1945, a supplemental protest was ; 
filed by appellant and others and for the first time said regulation was 
mentioned. 


i 

i 

i 

i 
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davits and documents in support of their contentions, and 
thereafter filed briefs and additional data (Joint App. pp. 
3,10-11). At the time the Denver hearing was held the Big 
Horn Coal Company had been engaged in mining for a 
period of almost three years and had produced approxi¬ 
mately 107,000 tons in 1944, 265,000 tons in 1945, and by the 
end of 1946 had produced nearly 484,000 tons more (Joint 
App. p. 15). Thus, before it had any assurance that a lease 
of Federal land would be forthcoming, Big Horn Coal Com¬ 
pany had launched into large production on State land, had 
installed new and modern equipment including a large fleet 
of trucks for hauling coal to rail loading facilities and had 
constructed a new highway from its pits to a rail siding 
where it built a tipple capable of handling its tonnage for 
rail shipment. Big Horn’s mine on State land had become 
a large rail shipping operation with new modern equipment 
(Joint App. p. 16). 

At the time of the Denver hearing, therefore, Big Horn 
was not asking the Department of the Interior to permit it 
to open an additional or new mine—as appellant contends 
in its brief. It had already been operating the mine for 
several years, had removed many thousands of tons of coal 
therefrom, and was merely asking that it be permitted to 
continue its mining operations by following onto Federal 
lands the seam or vein of coal upon which it was dependent 
for its supply. 

Provisions contained in the Departmental regulations 
themselves clearly indicate the propriety of granting addi¬ 
tional leases where the reserves of an existing operator are 
about to become exhausted. Thus, Section 193.15 specifi¬ 
cally provides for the issuance of additional tracts not ex¬ 
ceeding 2,560 acres where a lessee establishes, as it did in 
this case, that the workable coal within his existing lease or 
leases will he exhausted, worked out, or removed within 
three years thereafter (Joint App. p. 60). It had been 
conclusively established in the hearings that the principal 
vein of coal on the State lands extended onto the Federal 
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lands proposed to be leased, that the additional coal on Fed-! 
eral lands was necessary to continuance of operations by 
Big Horn Coal Company, that the operations under the new 
Federal lease would constitute a mere extension of the opens 
pit used under the State lease, and that the same machin-, 
ery, equipment and roads for producing and hauling the; 
coal to the railroad tipple would be used. 

Appellant’s contention that Big Horn is seeking to open! 
a new mine on Federal lands, and that therefore a showing! 
of need is necessary under the regulations, was carefully 
and fully considered in all three of the departmental deci- i 
sions rendered in this case. (Joint App. pp. 9,13,19.) On i 
this point the Director of the Bureau of Land Management! 
in his ruling of April 10, 1947, found: 

j 

“As to the question of need for an additional mine,! 
it has long been established that Section 193.3 does not i 
apply in cases where Federal lessees seek additional ) 
lands as a reserve against imminent exhaustion of I 
workable deposits in an existing mine. (Sec. 43, C. F. R. j 
193.15.) The principle is the same whether that mine! 
is on Federal, state or privately owned lands. The! 
regulation was not intended to be and will not be in¬ 
voked to drive a going concern out of business.” (Joint 
App. p. 11.) 

i 

i 

In the opinion of Under Secretary Chapman, dated July j 
29,1947, it was found on this point: 

“The facts are that since December 1943, without j 
encroaching on federal lands, the Big Horn Coal Com- ; 
pany has successfully opened a large mine and built a j 
business of some proportion. To issue the lease as of j 
today is merely to permit the continuance of what j 
events have demonstrated conclusively to be a large, ; 
going business. It would accommodate the expansion | 
of an existing mine which is running out of coal re- j 
serves” (Joint App. p. 17.) 

i 

The decision of Mr. Chapman went further and analyzed | 
the decision in the Carl T. Olson case, much relied upon by j 
appellant, and pointed out that the Olson and other cases | 
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cited by appellant bad no application in that they involved 
situations where the opening of a new mine which had not 
theretofore been in operation was proposed (Joint App. pp. 
17-18). The decision clearly indicated the policy of the 
Department to be to prevent the creation of conditions of 
excessive competition where justified but also stressed the 
fact that the Department has not undertaken to remove 
competition already established. 

44 To do so, as in this case, would result in the loss of 
individual investments in the mines to be closed. It 
would drive a mine out of business not because of poor 
management, or high cost of operations, or inability 
to meet competition in the market place but because 
successful conduct of its business forced it to turn to 
federal lands for additional coal reserves. There is no 
good reason why the operator whose mine is on or 
adjacent to federally owned lands should for that rea¬ 
son alone be placed at a disadvantage in conducting 
and maintaining his business or, conversely, why the 
operator of one mine should be accorded an advantage 
over another operator merely because, as a consequence 
of successful operation, the latter needs coal deposits 
of the United States.” (Joint App. p. 18.) 

In the opinion of the Secretary of the Interior rendered 
in connection with the motion of the protestant (appellant 
here) for the exercise of supervisory power, this point was 
again carefully considered. The Secretary pointed out 
that Big Horn Coal Company had far more than a mere 
foothold on nonfederal lands, that in fact it was a large 
going business enterprise lawfully established on State 
land, and that “the very competition of which Sheridan- 
Wyoming complains” is ample evidence that Big Horn is 
a substantial industry without the use of Federal coal re¬ 
serves (Joint App. p. 23). The motion for exercise of su¬ 
pervisory power was denied, the Secretary in conclusion 
stating that all interested parties had been given abundant 
opportunity to present their facts and arguments, that a 
hearing attended by both companies was conducted, and 
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that the record appeared to be complete (Joint App. p. 24). 

It is respectfully submitted that the full and careful con¬ 
sideration given to every phase of this case by officials of 
the Department of the Interior, as above set forth, includ¬ 
ing the issue of whether Big Horn had an established and 
operating business on State lands, completely negatives and 
destroys all basis for any conclusion that the officials of the 
Department have acted improperly, unfairly, arbitrarily or 
capriciously, as the brief of appellant suggests (Appellant’s 
Brief, p. 4). 

IV. 

The Business Operations of Big Horn Coal Company Are 
Being Seriously Jeopardized by Delay in Executing the 
Federal Lease. 

As previously pointed out, had it not been for the protest 
filed by appellant and others to the granting of the Federal 
lease to Big Horn, such a lease would have been issued 
shortly after the public auction of January 16,1946. Nearly 
three years have elapsed since that time, and during this 
period the matter has been considered and passed on suc¬ 
cessively by the Director of the Bureau of Land Manage¬ 
ment, the Under Secretary of the Interior, the Secretary of 
the Interior, the Court below, this Court, and again by the 
Court below—and always with the same result. Every one 
of these determinations has been unfavorable to the conten¬ 
tion of appellant that the lease in question should not be 
issued to Big Horn. 

It was set forth in an affidavit of Fred Whiteside, an out¬ 
standing mining engineer, dated October 1,1946, and made 
a part of the Denver proceedings, that the Big Horn Coal 
Company would, in his opinion, exhaust the coal on the 
State lands in approximately 1.87 years from that date, 
assuming a yearly rate of production of 500,000 tons, which 
appellant concedes has been the approximate rate of pro¬ 
duction (Joint App. p. 25). This period of time has now 
expired and the reserves on the State lands are becoming 
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so low as to threaten continuance of Big Horn’s operations. 
It is respectfully submitted that appellant ought not to be 
permitted, by recourse to a series of delaying maneuvers, 
to drive the Big Horn Coal Company from the Sheridan 
coal area and thus accomplish its monopolistic purpose 
while being told at every step of the way that its position 
and contentions are devoid of merit. 


V. 

Conclusion. 

In view of the above, it is respectfully submitted that 
the granting of an injunction in this case is entirely 
unjustified and unauthorized. 
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